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President’s Letter

by W. Francis Marion, Jr.

Change

Over the years we have witnesses,
sometimes fierce competition,
between balancing the practice of
law with the business of law. We
have seen the changes. We know
more are on the way so how will we
react?

Being a lover of boats, open water
and fishing, 1 thought a fmh story
might be appropriate.

Many years ago, Captain Counsel ran a successtul
charter business. He had many happy clients. He
charged them a fee for taking them to the best fishing
holes. Some days he caught many fish, other days few.
But all understood the risks of charter fishing. While
sometimes disappointed with the results, his clients
knew what to expect. Captain Counsel had several who
helped him with his charter business, but his most
faithful was his first mate, Trusty.

Trusty was in charge of making sure there were
appropriate baits, that the tanks were topped off and
attended to the details of making sure the boat was in
tip top shape. The world was right. The Captain, the
Mate and the clients were happy. As Captain Counsel
became successful and grew, he hired other mates to
handle specific jobs on the boat. Quite naturally, the
costs of his charters went up, but his success at catch-
ing the biggest fish also increased. One customer asked
if the Captain could slow the boat so the boat would not
use so much fuel and lower the costs. The Captain
agreed. After all, this was his customer, but the Captain
pointed out, the ride would take longer. "So be it", said
the customer. The ride took longer, the engines used
less fuel per hour, but the trip took twice as long and
actually used more fuel. Nevertheless, the trip was a
success. They caught fish.

On the next trip, the customer asked if Trusty could
assist the Captain in running the boat. It seemed much
more reasonable for the captain to focus on catching
fish and not worry about steering the boat — the mate
could do that. The Captain frowned, but again, this was
the customer and he still was the Captain. He chose the
fishing holes and showed how to get there. It made little
difference if the mate worked the throttles and held the
steering wheel, Later the customer observed that it
appeared the Captain was using too many baits for the
amount of fish he was catching. Perhaps he should use
a different technique. Again, the Captain frowned. He

was in charge of the boat and where to fish but this was
a client request. They caught fish and all survived.

On the next trip, the customer stated he would pay
the fee provided they only take a certain number of
baits, Trusty ran the boat and the Captain purchased
the latest technology so they could get to a designated
hole much more quickly and much more efficiently and
still cateh fish. The Captain snarled, but again this was
the customer. He changed his electronics and then
asked for a raise in fee to cover the added costs. "No,
said the customer, "We are still fishing and this is part
of that cost. To help you with this task, however, 1 will
monitor how vou use your boat, thereby saving you
money to pay for these costs", the customer offered.
The Captain's brow was heavy, he still owned the boat,
and could designate fishing spots, but Mate Trusty now
ran the boat and monitored the Captain's activities for
the customer. Life was not good, but they still caught fish.

On the next trip, the customer informed Captain that
it was taking too much time for him to monitor the effi-
ciency of the fishing trip, therefore; he had asked an
outside group of number crunchers to help monitor the
trip. The Captain's brow was kuitted; he snarled.
Claptain Counsel realized some of his fellow Captains
had chosen not to take customers like this and some
captains had even quit. But Captain Counsel loved
fishing, so he agreed. He stood at the helm, watched
the water, pointed out where he thought they should go
and waited to see if the customer’ agreed that this was
really a task for Captain Counsel, or better suited for
Mate Trusty, who was actually steering the boat.
Nevertheless, they still caught fish, but the Captain was
never quite sure how much the customer would pay.

Finally, the number cranchers decided that the fish-
ing business was not so bad and proposed they dnd the
Captain merge their resources to become the Multi-
Dogfish Partnership or MDP. They assured the Captain
that through this merger he would have more
customers that paid better and they would monitor his
services. "Hummmm", the Captain thought . . . So goes
the practice of law. The moral of the story is

A) Be careful who you mate with,

B) Never let clients tell you how to fish,

() Always steer vour own boat,

D) Go to the Annual Meeting of the South Carolina
Defense Trial Attorneys' Association, November 2
through Sth and see how others are approaching these
issues, or

E} All of the above.
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Trial Academy Recap

New Logo Gets
Split Decision

The times they are a changing and so is the look of the SCDTAA. Carol
Masciarelli of All-State Legal has generously given her time to create several new
logo designs for our organization. The logos were on display at the Joint Meeting
in Asheville and attendees had an opportunity to vote for their favorite. Here
are the J finalists. It is not too late to cast vour vote. Send your vote and
commients to aimee@jee.com or vote on line at www.scdtaa.com.
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Thanks for our Successes

by Frankie Marion

July was a very busy month for the our

Association, but also very successful. My thanks
i go out to those involved in making the Trial
: Academy and the Joint Meeting resounding

Successes.
A special thanks goes to Matt Henrikson and

John T. Lay and Aimee Hiers, our Executive
i Director, for their masterful organization of the

Trial Academy. Having not been involved in the
Trial Academy in several vears, [ was reminded

: what an undertaking it is. Not only must the

Chairmen find attorneys to volunteer to teach
voung attorneys and Judges who are willing to

give their free time to hold mock trials, but they
i must assemble and coordinate approximately

100 people to act as jurors and witnesses. Matt,

John and Aimee, not only performed this task,

but performed it very successfully. I have

received kudos for each of them from the

students involved. Again, my heartfelt appreci-
ation to Matt, John and Aimee.

If vou missed the Trial Academy, you had an
opportunity at redemption if vou attended the

Joint Meeting. If you did not attend, vou missed

one of the best meetings in many vears. Jay
Courie and Elbert Dorn did a fantastic job of

putting together, not only an interesting educa-

tional program, but one that was accentuated

with appropriate sponsors. (If this were not

enough, I actually won a door prize). It could
not been a better meeting. Again, my special
thanks to Jay Courie and Elbert Dorn for their

i outstanding effort in putting together a very

successful meeting.
Also, let me again thank both Justice Toal and

Justice Pleicones for their remarks at the Joint
! Meeting. Justice Toal highlighted how the

Supreme Court is tackling some of the recurrent
problems in our state trial system. Under her
leadership, there is no gquestion the problems
she outlined will be addressed and improved.

i Justice Pleicones explained several trends he
i foresaw in cases dealing with technology issues.

It is always good to have a feel for what the
Supreme court has on its mind.

If you missed the Trial Academy and the Joint
Meeting, you have one more chance at redemp-
tion. The Annual Meeting will be held at Kiawah
November 2 through 5th. Sam Outten and his
committee have again put together a extraordi-
nary program with speakers from around the
nation who will address issues affecting all of us.
Sam and Moose Phillips mentioned they have so
many good speakers, "we do not know how to
schedule all of them.” What a problem!

I look forward to seeing all of you at the
Annual Meeting,

Successful Joint Meeting
by tay Courie

The 33rd Annual Joint Meeting of the South
Carolina Defense Trial Attornevs’ Association
and the Claims Managers Association of South
Carolina was a tremendous success. Chief
Justice Toal provided wonderful insight into her
goals for our State Court system including elec-
tronic filing and advances in technology.
Associate Justice Pleicones reflected on his
vears on the trial bench and his thoughts as he
begins his tenure on the Supreme Court. The
Breakout sessions were very informative and
gave members an opportunity to get together to
discuss hot topics in their individual practice
area. New to this year’s conference was an
exhibit hall with vendors showcasing many of
the latest advances in technology. Everyone
scemed to greatly enjoy the excitement and
information that our unique group of exhibitors
brought to the meeting. As always, the golf tour-
nament, tennis tournament and the rafting
made for a wonderful Friday afternoon. If you
missed this years meeting, mark your calendar
now to join us next year at the always beautiful
Grove Park Inn - July 26-28, 2001.

This yvear’s Annual Meeting planners have truly placed
a major emphasis on informative vet entertaining speak-
ers and presentations. For instance, former S.C. Court of
Appeals Chief Judge Alex Sanders will present perspec-
tives in his usual relaxed, enjoyable, message-centered
way. The ethics hour will be presented by way of “Ethics
in the Movies”, a collage of movie scenes which put
lawyers into compromising situations. A discussion of the
legal-ethical issues will then be led by SCDTAA Past
President Tom Wills. We will have a most colorful speaker
and enjoyable personality in Mario Ciano, the Managing
Partner of Reminger & Reminger in Cleveland. Mr. Ciano,
a highly sought speaker, represents hospital systems and
will speak on healthecare law. Paul Cavender, a product
liability trial attorney from the Lange Simpson firm in
Birmingham, will discuss ways to develop and tell a story
to trial juries in big damages cases. Another keynote
session will be a “Point-Counterpoint” discussion of
multidisciplinary practice. Two views of this innovation
will be presented by DRI President-Elect Neil Goldberg

and DRI Past President Steve Morrison. We will also have

judicial panel discussions by federal and state judges, an
address from a Supreme Court Justice, and substantive
law breakout sessions. '

The social program will be equally entertaining. There
are world class golf and tennis opportunities on Kiawah
Island. There will also be an opportunity to go salt water
fishing. For those wanting a quieter weekend, you will
have the beach to vourself. There are now many more
dining opportunities in the Kiawah-Seabrook area for
dinner. Try one after the President’s cocktail party on
Thursday evening, November 2. We will all enjoy a big
cookout on Friday evening and a generously-stocked
hospitality room all weekend. We will end our Saturday
with a big banquet and dance and will enjoy noted
regional band The Maxx.

We also plan some more interactive entertainment
during the banquet and hope that evervone will make this
event the highlight of their weekend.

Schedule of Events

Thursday, November 2, 2000

300 - 5:00 pm, Executive Commities Meeting
400 - 00 pm. Reglstration

500 - 600 pm, Nominating Comimittee Meeting
7.00 - 800 pm. President's Welcome Recention

Dinner on your own

Friday, November 3, 2000
800 am 0 1200 pm.  Late Registration

.00 10 900 am, Coffea Service
815t 830 am Welcome and Announcements
VW Francis Marion, Jfr, FPresident - SCDTAA
83010 &15am. Current Issues in Health Care Litigation
Mario C. Ciano -
Managing Partner, Reminger & Reminger
91510 945 am, State Judgss Panel
94510 10:00 am. {Coffee Brealk

10:00 to 1045 am, Perspactives from a Former Chief Judga

Honorable Alex M, Sancers, Jr,

Communicating the Client's Story
Paul C. Cavender -
Lange, Simpson, Robinson & Somervills, LLE

Substantive Law Breakouts
A Employmsant Law

B Healthcare Law

C. Products Liability

10:45 10 1115 am.

1115 to 12:00 noon

12:30 p.m, Goff Tournament - Chuck Tumer, Chairman
1:00 pm. Fishing

2:30 pm. Tennis Tournament - Jeff Ezef, Charman
7:00 10 8:00 pm. Cocktall Party

Dinner at Mingo Point
Saturday, November 4, 2000

74510 8:45 am, Coffes Service
8001t &30 am SCOTAA Annual Business Meeting/DR! Report
3300 %30am. Etnics Hour: Ethics in the Movies
Thomas J. Wills, IV Wills & Massalon
930 to 10:00 am, Federal Judges Pangl
1000 1o 13:15 am, (Coffes Break
101510 10:30 am. State of the Judiclary

13300 115 am. Status of Mulidisciplinary Practice Proposals
Neil A. Golaberg, Saperston and Day, PC President,

Defense Rasearch institute
Substantive Law Breakouts
A, Workars' Compensation
B. Insurance and Torts

C. Commercial Litigation
0. New Lawyers Seclion

Afternoon on Your Own
(Cocktail Reception

Dinner and Dancing with The Maxx
{Black Tie Optional

11:15 10 12:00 p.m.

7:00 10 8:00 pm,
900 pm @ 1:.00 am.
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Recent Order

Court of Common Pleas
. Case No. 98-CP-8-896

State of South Carolina
. County of Dorchester

Wyatt N. Whitlock and Sandra B. Whitlock,
Plaintiffs

V.

Econ-o-bug, Peggy Erbe, Coldwell Banker
(O’Shaughnessy, Advantage Inspections,

i Timothy V. Haynes, Individually and Doing
i Business as Advantage Inspections,

i Defendants.

Order Granting Summary Judgment to

. Defendants Peggy Erbe and Coldwell
. Banker 0’Shaughnessy

Defendants Peggy Erbe (“Erbe”) and Coldwell

i Banker O’Shaughnessy (“Coldwell Banker”)
¢ filed and served their Motion and Memorandum
i for Summary Judgment on March 24, 2000.
: Argument on that Motion was heard by this
i Court on April 12, 2000. For the reasons stated

A. WILLIAM ROBERTS, JR. & ASSOCIATES
COURT REPORTING

WHEN RELIABILITY COUNTS . . .
* REALTIME, HOURLY, DAILY & EXPEDITED COPY
»  MULTIPARTY LITIGATICN

» NATIONWIDE REFERRAL
SERVICE

+ VIDEQTAPE DEPOSITIONS

+ DISCOVERY ZX & CATLINK
LITIGATION SOFTWARE

« CASEVIEW & LIVENOTE
REALTIME SOFTWARE

+  WORD PERFECT AND
ASCII DISKETTES

» COMPRESSED
TRANSCRIPTS

» DEPOSITION SUITE
» REGISTERED PROFESSIONAL REPORTERS

oW R

Professionals Serving
Professionals

Charleston ................ 843-722-8414
Columbia ................. §03-731-5224
Greenville ........cc000nce 864-234-7030
Charlofte ................. 704-573-3919
WATS ... it rnnnnas 1-800-743-DEPO

below, the Court GRANTS the Summary
Judgment Motion of Defendants Erbe and
Coldwell Banker.

The record before the Court is complete. It
specifically includes the depositions of Plaintiffs
Wyatt Whitlock and Sandra Whitlock, both of
which were taken on July 27, 1999 and
November 22, 1999, the deposition of the
Plaintiffs’ liability expert, G. Allen Moore, taken
on November 22, 1999, and various exhibits to
the depositions.

The facts underlying this case are not in
dispute. The Plaintiffs contracted to purchase
their Summerville home on December 7, 1996
for $108,500.00. This home was marketed by
moving Defendants Erbe and Coldwell Banker.
Erbe and Coldwell Banker were dual agents for
the Plaintiffs and the seller, all as contemplated
by Section 40-57-137 (N)(4)(S.C. Ann.).

During the six week period before the
Plaintiffs contracted to by their home, some
$25,442.06 in repairs were provided to them,
well before they closed on the home, by Peggy
Erbe of Coldwell Banker.

The Plaintiffs contracted to purchase the
home on December 7, 1996 and-ultimately
closed this purchase on January 30, 1997.
During the interim time, the Plaintiffs engaged
home inspector Advantage Inspections. The
home inspector, Timothy Haynes, issued a
follow-up inspection report on January 1, 1997.
Mr. Haynes had been asked to comment on
some prior termite damage that was noted
under the house by Econ-O-Bug. In Mr. Haynes’
follow-up inspection report dated January 1,
1997, he specifically noted that wood members
in the sub-floor of the house had some termite
damaged but that this damage was not sufficient
to warrant any repair or replacement. He also
indicated recent repairs to the termite damage
below the house. These repairs had been
conducted in October and November of 1996 by
Dynatech. Mr. Haynes specifically indicated that
the wood members and sub-structure of the
house were sound. The Plaintiffs were specifi-
cally aware of this report well before the
January 30, 1997 closing on their home. On or

before the closing on their home, the Plaintiffs
received a Dynatech estimate to repair the sub-
floor.

Plaintiff Sandra Whitlock earned a Master’s
Degree and works as a school teacher. Plaintiff
Wyatt Whitlock is college educated and is a
supervisor at Airborne Express. Mr. Whitlock has
testified that he supervises, either directly or
indirectly, from six to sixty other persons. When
the Plaintiffs closed on their home, they were
represented by counsel, Peter Wyckoff.

During the closing, the Plaintiffs specifically
signed an official South Carolina Wood
Infestation Report. As indicated on the S.C. -
prepared CL-100 Form, Wyatt and Sandra
Whitlock specifically acknowledged that they
reviewed and received the CL-100 report. This
report specifically indicated previous infesta-
tions of subterranean termites, prior subter-

ranean termite treatment, evidence of

wood-destroying fungi, and evidence of excessive
moisture conditions in the crawlspace. This
report further indicated visibly damaged wooden
memtbers and it recommended that the structure
be completely evaluated.

The Plaintiffs’ Complaint sounds only in negli-
gence against Defendants Erbe and Coldwell
Banker. The basic allegation is that Defendant
Erbe failed to disclose material defects that
existed within the home. Peggy Erbe was there-
fore alleged to have made negligent misrepresen-
tations. The law is clear on the duties owed by a
buyer’s agent. Section 40-57-137(K}(S.C. Ann)
specifically discusses the duties owed by a
buyer’s agent. “A buyer’s agent is not obligated to
discover latent defects in property or to advise
his clients on matters outside the scope of his
real estate expertise. A buyer’s agent, his
company, and the broker-in-charge are not liable
to a seller for providing the seller with false or
misleading information if that information was
provided to the licensee by his client and the
licensee did not know or have reasonable cause
to suspect the information was false or incom-
plete” 40-57-137(K)(5.C.Ann).

The S.C. Court of Appeal’s reasoning in Nine <.
Henderson 437 5.E.2d 182 (8.C. App. 1993} is
instructive. The facts underlying that case are
remarkably similar to those in the present case.
The Plaintiff in Nine v. Henderson sued for
breach of warranty and fraud because of the
seller’s alleged failure to disclose termite damage.
In Nine ». Henderson, the Plaintiff was provided

with wood-infestation reports which expressly :
notes, as here, previous infestation of termites !
and evidence of prior termite treatment. The
Plaintiffs in this case had precisely the same i
knowledge. Before purchasing their home, the
Whitlocks were aware of previous structural :
repairs of 825,442.06, of previous termite infes- !
tations and repairs, and of existing termite i
damage to the sub-floor of their home. Despite ;
receiving these reports and having an opportu- |
nity to read them, the Whitlocks nevertheless |
elected to close on their home, The Whitlocks !
closed on their home after reviewing and signing
the CL-100 termite report and the follow-up i
inspection report performed by Timothy Haynes !
of Advantage Inspections.

The Whitlock’s real estate agent, Erbe and :
Coldwell Banker, had no obligation to discover !
latent defects in the subject home or to advise :
the Whitlocks on matters cutside the scope of
their real estate expertise. Section 40-57-
137(K)(S.C. Ann.). The duties of Erbe and i
Coldwell Banker are clearly established by |
statute. Under the facts of this case, which are |
undisputed, Defendants Erbe and Coldwell :
Banker have satisfied their duties. The Plaintitf’s i
Complaint does not allege anything more than
negligent concealment of material conditions by i
Erbe and Coldwell Banker. Under the reasoning
of Nine v. Henderson and under the plain i
language of Section 40-57-137(K)(S.C. Ann.}, :
Defendants Erbe and Coldwell Banker have
breached no duty to the Plaintiffs. Whatever :
notice of termite damage that was in possession i
of Erbe and Coldwell Banker was made well- ;
known to Plaintiffs Wyatt and Sandra Whitlock. |

WIHEREFORE, the Motions for Summary
Judgment by Defendants Pegsy Erbe and |
Coldwell Banker (’Shaughnessy Realty are
hereby GRANTED. ;

The Honorable Jackson V. Gregory
Judge, 8.C. Court of Common Pleas :
April 19, 2000 |

Summerville, South Carolina
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U.S. Supreme Court Makes
Proving Discrimination Easier

by William H. Floyd, Il

Discrimination in the work place is against
the law. That is nothing new. What is new,
however, is how someone proves that he or she
has been discriminated against because of race,
age, national origin, sex, creed, religion, color,
or disability. In a ruling issued this summer in

i Reeves v Sanderson Plumbing Products, Inc.,

the United States Supreme Court clarified how
to prove discrimination and, according to most
experts in the field, made it easier for the
disgruntled employee.

Fired For Recordkeeping Problems
According to the facts of the case, Reeves was
a 57 year old supervisor who had worked for 40
years for Sanderson Plumbing Produets, Inc., a
manufacturer of toilet seats and covers in

i Mississippi. Reeves’ supervisors, who were

younger than Reeves, criticized him for his
managerial style and the accuracy of his atten-
dance reports for the emplovees working in his
department. After auditing the attendance
reports, the company discharged Reeves for
"intentionally falsifying company pay records."

Reeves sued the company for age discrimina-
tion. At trial he proved that he was more than
40 years old (the minimum age required for
statutory protection); that he was "qualified" for
his job as supervisor of the "hinge room;" that he
was discharged, and that his job either remained
open or was filled by someone younger. This
proof is known as a "prima facie" case.

The company responded by establishing
"legitimate, non-discriminatory” reasons for
discharging Reeves, namely falsifying pay
records. What happened next eventually led the
Supreme Court to rule for Reeves.

"Too Damn Old"

Through evidence presented at trial, Reeves
challenged the company’s reason for his
discharge as being false or pretextual. e did
this in many ways, such as showing that he had
actually maintained accurate attendance
records, explaining that he had been hospital-
ized during some of the days when errors
supposedly occurred, and establishing that the
company lhad been inconsistent when dealing
with similar attendance problems. Reeves also

testified that his boss had made age-derogatory
remarks to him at other times, like he "was so
old [he] must have come over on the Mayflower"
and that he "was too damn old to do [his} job."

Reeves won his case during the jury trial. In
turn, the Company appealed, and the appeals
court overturned the jury verdict for Reeves.
Applying a legal standard recognized by some, but
not all of the appellate courts, the Fifth Circuit
Court of Appeals concluded that the company,
not Reeves, should win, because Reeves had failed
to prove that the company’s explanation was false
and that age was the real reason for his discharge.
This standard is known as "pretext plus."

Rejection of "Pretext Plus" Standard

Reeves appealed to the U.S. Supreme Court
and won. The Court ruled for Reeves and
rejected the pretext plus standard. The Court
held that "a plaintiff's prima facie case,
combined with sufficient evidence to find that
the employer’s asserted justification is false,
may permit the trier of fact to conclude that the
employer unlawfully discriminated.” In other
words, the Court required less proof from
Reeves, and looking ahead to future cases, less
proof from other potential plaintiffs.-

Until the Court’s decision in Reeves, appellate
courts (including the Fourth Circuit) insisted on
proof meeting the pretext plus standard, which
plaintiffs in many cases found too difficult to
overcome. The Supreme Court in Reeves made
it easier for plaintiffs to prove that they were
discriminated against, because they no longer
must prove both that the employer’s explanation
is false and that age was the real reason. Once a
plaintiff has established a prima facie case and
disproved the employer’s proffered reasons, a
judge or jury may infer discrimination. This
same standard will apply most likely to other
types of discrimination cases involving race, sex,
and other protected categories. It will also allow
more discrimination cases to be tried before a
jury rather than being dismissed before trial.

Conclusion
In some respects, Reeves and its subtieties
may mean more to attorneys for plaintiffs and

Continued on page 9

New Lawyers Comn

ittee

by Darryl Smalls

The New Lawyers Committee was formed in
1999 to encourage and foster the exchange and
dissemination of knowledge and ideas relating to
the issues affecting new lawyers. Incidental to
this activity, but no less important, is service to
the organization, fellowship, networking and the
development of lasting friendships.

The overall organization benefits from
increased membership, identifiable future lead-
ers, contagious enthusiasm and a fortified,
dynamic and healthy DTAA for the future.

Stimulate and Facilitate the Participation of
the New Lawyer

The New Lawyer’s Committee will provide a
structure within which one can overcome the
inhibitions inherent in the position of the
recently admitted, less experienced, members
of the profession. New Lawyer’s participation
should account for and confront the issues of job
pressures, time commitments and resources of a
practitioner at that level. One goal is to eradi-
cate the "newcomer syndrome". A number of
techniques serve that purpose while stimulating
participating of the DTAA. Interested New
Lawyers should be given positions in the
substantive committees of DTAAs. This can be
accomplished through appointing laisons or
junior chairs to various committees.

Increase Speaking/Publishing Opportunities
for Young Lawyers

New Lawyers have fewer opportunities to
speak and write than the more experienced
members of the bar. Lack of experience does
not equate with lack of ability or knowledge as
to all topics. New Lawyers need an outlet to
write and speak. The DTAA creates that oppor-
tunity. The DTAA presents programs, hold

annual conventions, and/or maintains a ;
speaker’s bureau through which members !
prepare and present papers or respond to invita-
tions to speak at events of other organizations. i

increase Membership in the DTRAs :

The practice of law for a defense lawyer admit- |
ted to practice ten years or less is too often a
lonely endeavor. This group of practitioners is
the most poorly represented in the DTAAs :
across the country. When tangible benefits, |
such as speaking and publishing are within the i
grasp of the New Lawyers, there is a benefit to |
the firm through publicity and training. ;
Hopefully, these positive experiences will lead to :
increased miembership in the DTAA. :

Identification of Future Leaders :

New lawvers are enthusiastic, competent, |
capable and driven people. These people seck
oppertunities to work for the good of the organi- ;
zation and showcase their own talents. The New i
Lawyers Committee is a garden {from which to !
harvest tomorrow’s leaders of the DTAA. 5

Enhance the Experience of All Members of
the DTAA :

New Lawyers hold their own breakout :
sessions where they speak, network and become
contributors to that committee. The liaison or |
young members want the opportunities to work
and will accept tasks that alleviate the pressures
and responsibilities of the chairs, increasing the :
effectiveness and efficiency of the DTAA.

The Committee welcomes the participation
by all new defense attorneys. Please contact i
Darryl D. Smalls at 803-376-9578 with any
questions. Please join the new lawyers at the ;
annual meeting for a reception and breakout i
session on Trial Litigation Skills. :

SAsstsaensnannns sraveTEAYIVITISSIIR AT AR S Stsssusuennnnan sseresuvsss VISR IS *4essedenuvennnnans TesnesNvEsEIRR AN AS H

Continued from page 8

defendants, but in the long run, companies
should consider the implication of Reeves and
take some preventative measures, such as:

e disciplinary actions should be for real,
honest reasons and not the product of
convenient after thought;

* documentation of disciplinary events should

accurately match the particular offense; :
* disciplinary actions should be fairly and |
consistently administered; and
* supervisors should be trained about the ;
various discrimination laws and why inane
comments, like "he’s too damn old," are :
never appropriate. :
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Evidence Matters

E. Warren Moise
Grimball and Cabaniss, L.L.C.

Relying on Attorney-Client Privilege:
Standin’ on Shaky Ground?

When the Federal Rules of Evidence were first
floated as trial balloons by the advisory commit-
tee on March 31, 1969, rule 501 was followed by
additional rules which set forth specific eviden-
tiary privileges. After a hue and cry from
special-interest groups (all of whom wanted
their own special privileges), the committee
proposed the present rule, which was suffi-
ciently vague to be politically acceptable by
Congress. As it stands, the federal courts decide
evidentiary privileges based upon federal law,
but follow state privilege law in diversity trials or
when state law otherwise controls the rules of
decision. In the South Carolina courts, of
course, rule 501 essentially provides that the
United States Constitution, the South Carolina
Constitution, relevant statutes, and the
common law control privileges.

In the everyday practice of law, attorney-
client privilege often is cited as a mantra to
withhold information bearing even slightly upon
law practice. Deposition questions about when a
client first appeared at a lawyer’s doorstep or
whether the lawyer referred the client to a
doctor are objected to upon this basis. However,
the privilege is construed narrowly, and a lawyer
who does not zealously guard the privilege
might discover that it has disappeared before his
or her very eves,

The Basic Rules

First, do not assume that just because a
federal court from another circuit upholds a
communication as privileged that the Fourth
Cirecuit also will do so. Similarly, the Fourth
Circuit and South Carolina courts sometimes
differ on whether attorney-client privilege
applies. (The privilege is not favored by the
federal courts) Actually, with the spare
language of rule 501, it is not surprising that
applying attorney-client privilege is much more
difficult than understanding its elements. The

Fourth Circuit Court of Appeals set forth the
bhasic rules in fn Re Grand Jury Subpoena:®
"The attorney-client privilege is the
oldest of the privileges for confiden-
tial communications known to the
common law." "[W]hen the privilege
applies, it affords confidential
communications between lawyer
and client complete protection from
disclosure.” However, since it
impedes the full and free discovery
of the truth, the attorney-client priv-
ilege "is to be narrowly construed”
and "recognized 'only to the very
limited extent that . . . excluding
relevant evidence has a public good
transcending the normally predomi-
nant principle of utilizing all rational
means for ascertaining truth.” As
such, it applies only to "[¢]onfiden-
tial disclosures by a client to an
attorney made in order to obtain
legal assistance," and " '[t]he burden
is on the proponent of the attorney-
client privilege to demonstrate its
applicability."

The test for the attorney-client priv-
ilege is this:

The privilege applies only if (1) the
asserted holder of the privilege is or
sought to become a client; (2) the
person to whom the communication
was made (a) is a member of the bar
of a court, or his subordinate and (b)
in connection with this communica-
tion is acting as a lawver; (3) the
communication relates to a fact of
which the attorney is informed (a)
by his client (b) without the pres-
ence of strangers (¢) for the purpose
of securing primarily either (i) an

f

opinion on law or (ii) legal services
or (iii) assistance in some legal
proceeding, and not (d) for the
purpose of committing a crime or
tort; and (4) the privilege has been
{a) claimed and (b) not waived by
the client.*

The South Carolina appellate courts have
held a determination of whether the privilege
exists is for the trial judge® The privilege does
not apply to furtherance of ongoing criminal
activity © or a fraudulent scheme, for continuous
tortious conduct, or information that the client
intended would later be disclosed to others.” It
is the client’s privilege and survives his death.
The mere fact that a lawyer is employed at the
defense firm representing the defendant is not
conclusive.

Attorney-Client v.

Work-Product Privilege

Remember that although they often overlap,
attorney-client and work-product privileges are
based upon slightly different grounds. Work-
product privilege protects a lawyers’s mental
impressions, notes, and theories about how the
case will be tried. It does not require one lawyer
to investigate and prepare a case in depth, then
allow the adverse attorney to get a free ride by
utilizing the fruits of his labor. Thus, even if a
communication does not fit within attorney-
client privilege, it might be privileged work
product.

Just How Strictly

Is the Privilege Construed?

Sometimes very. Remember that in the
federal courts, the privilege is not favored. In
the Fourth Cireuit, there is no presumption of
confidentiality from the mere fact that an attor-
ney-client relationship existed.? Consider a case
in which Lawyer A was being represented by a
law firm where Lawyer B practiced primarily
negligence law. While under investigation for
criminal activities, Lawyer A tefls Lawyer B that
he had perjured himself and about other crimes
he had committed. (One of the conversations
took place while they were driving to a CLE
seminar in Columbia.) The Court of Appeals for
the Fourth Circuit held that because of the
personal nature of the conversations and other
factors, the conversations were not privileged.’

In one Rhode Island casc, the court noted that
statements made in front of a law student in the
lawver’s office were not within the privilege,
unless he were acting as a clerk.™

Waiver

The privilege must be waived voluntarily.
Speaking for the South Carolina Court of
Appeals, Judge Shaw held in Marshall <.
Marshall " that inadvertently leaving a lawyer's
letter in the glove compartment of someone
else’s car does not waive the privilege”
However, the Fourth Circuit has cited case law
for the proposition that inadvertent disclosure
might constitute waiver,” apparently because
failure to take precautions might reflect upon a
lack of intent to keep communications confi-
dential. Remember that the client’s exact words
need not be disclosed; if the substance of the
client’s words are used, the privilege is waived.™

Communications, Not Facts

The privilege applies only to confidential
communications, not what the client knows.®
Take, for example, a client who, during a depo-
sition-preparation meeting, heard her attorney
say that the adverse party had a conviction for
murder. In the deposition, the client may not be
asked, "What did your lawver say to vou about
my client’s criminal record?" However, the
client may be asked, "What do you know about
my client’s eriminal record?"

Privilege v. Confidentiality

When a communication is protected by an
evidentiary privilege, a lawyer may not disclose
it on the witness stand, through response to a
subpoena, or in discovery. If it is merely confi-
dential, it must be disclosed if under oath in a
deposition or at trial. The duty of confidential-
ity applies to situations other than when a
lawyer must disclose information under
compulsion of law.*®

An attorney must hold in confidence much
about the client and her contact with the law
office. But this does not mean that this informa-
tion is privileged. "Not every communication
within the attorney-client relationship is privi-
leged.™” Whereas the lawyer might be required
to keep secret the date of the client’s initial visit,
the reason for the visit, and related matters, this
does not mean that these matters are privileged.
On the contrary, when subpoenaed and called
upon to testify about such information on the

I Continued on page 12
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Evidemce: witness stand or in response to discovery
Matters: requests, the lawyer must disclose it. Moreover,
Continued from page 11  the date of a visit is not a "communication."

Common Matters
Mot Within the Privilege

As a general rule, neither the amount of the
fee, the identification of payment by case file"
name, nor the general purpose of the work done
by the lawyer is protected by attorney-client
privilege. This is because ordinarily no confi-
dential professional communications are
revealed by this information.”® The same rule
applies to the client’s identity, which is usually
not privileged, except in limited circumstances
discussed below. It has been held that the date
a lawyer was initially contacted by a client aiso
is non-privileged.”® Routine transmittal letters
without confidential information have been held
to be non-privileged.* When a client has made
an attempt to employ a lawyer, but the lawyer
refused because of a conflict of interest, the fact
that the lawyer was contacted is not privileged.”
Prisoners consulting jailhouse lawyers enjoy no
attorney-client privilege.” In an unpublished
opinion carrying no precedential weight, the

12

South Carolina Court of Appeals held in a

personal injury case that when a plaintiff’s
lawyer referred a client to a doctor, this referral
was not necessarily related to legal services;

. thus it was not within attorney-client privilege.®

On Advice of Counsel

When a party bases a defense or claim upon
advice by her lawyer and discloses the lawyer’s
legal advice, she may waive the privilege.* Some
courts might go further and hold that when a
party states that, based on advice of counsel, it
believed its legal position was reasonable, the
door has hbeen opened into confidential commu-
nications.”

Joint-Defense Rule

When different lawyers representing different
clients put forth a joint defense in a case, do
they waive attorney-client privilege by disclos-
ing confidential information to one another?
The Fourth Circuit has recognized a joint
defense rule and apparently extended it to other
privileges such as work-product privileges.*
More properly called the "common interest
rule," it appears broad enough to include plain-
tiffs’ communications to one another in sepa-
rate actions®” and even parties to potential
actions.” When privileged information is shared
between persons under the common-interest
rule, it may not be waived without the consent
of all who share the privilege” The South
Carolina courts apparently have not ruled on
this issue.

Experts

Merely because an expert is hired by the
client’s lawyer does not mean that the client’s
confidential statements to the expert are
protected. In deciding whether attorney-
client privilege extends to such situations, the
judge first is required to decide if the communi-
cation is privileged, and if so, to then balance
two factors: (1) the need of the lawyer for the
non-lawyer’s assistance in effectively represent-
ing his client, and (2) the increased potential for
inaccuracy in the search for truth if the trier of
fact is deprived of a valuable witness.”

When an expert examines a client solely to
advise the lawyer and help him effectively
understand technical issues, the client’s disclo-
sures to the expert are privileged.”™ Similarly,
when an attorney employs a physician to exam-
ine the defendant and make recommendations
regarding a treatment program to be used in

plea negotiations, admissions to the psychiatrist
are within the privilege,” at least when the
client assumed that his statements would not be
disclosed during plea negotiations.®

On the other hand, a psychiatrist who was
hired to help choose a jary after watching the
accused testify on the stand, reading his medical
records, and analyzing his test results shared no
confidential relationship with the defendant.
Thus, he could be called by an adverse party to
rebut expert testimony regarding the insanity
defense.” Admissions made during a court-
ordered mental health examination may not be
used as impeachment evidence.*

What About When a Client Waats
Me to Negotiate Anonymously
With the IRS?

Can a client hire a lawyer to negotiate with,
for example, the IRS or a prosecutor while keep-
ing the client’s identity a secret? Probably not in
the Fourth Circuit. There is a narrow exception
that would appear to allow this: "To the general
rule is an exception, firmly bedded as the rule
itself. The privilege may be recognized when so
much of the actual communication has already
been disclosed that identification of the client
amounts to disclosure of a confidential commu-
nication." Having once stated that exception,
the Fourth Circuit appears to repeat it.

In fact, in In Re Grand Jury Subpoenas * the
Fourth Circuit held that "[a]lthough other
circuits have, at times, indicated a willingness to
protect a client's identity or fee information
because disclosure would either implicate the
client in the very criminal activity for which
legal advice was sought, or supply the "last link"
in an existing chain of incriminating evidence
likely to lead to the client's indictment, we have
rejected those exceptions.™ In other words, it
appears that a client may not rent the privilege
by hiring a lawver to make anonymous disclo-
sures of crimes and torts.

Corporate Counsel

In the federal courts, attorney client privilege
is not limited to communications to corporate
counsel by only higher echelon, "control group”
employees. When the attorney is gathering
information to advise the corporation from
employees about matters within the scope of
their employment, the matter likely is privi-
leged.” The United States Supreme Court will

apply the privilege on a case-by-case basis. Care |
should be taken not to confuse corporate coun- ;
sel with counsel for the individual officers or !
executives of the corporation. When a corpora- :
tion’s general counsel is involved and acting for
the corporation, there might be no attorney- :
client privilege between the lawyer and an indi-
vidual officer, at least not for the officer’s |

personal legal matters. For example, in Ross .

Medical University of South Caroling,” the !
Supreme Court of South Carolina noted that |
attorney-client privilege was inapplicable to !
communications between MUSC’s general coun-
sel and a vice president: "Moreover, General i
Counsel was acting in a representative capacity
for MUSC, and not as counsel for Vice ;

President."

Some Slip Ups and
Mistakes by Lawyers

Although the opportunity rarely is seized by
an opposing lawyer, attorneys are sometimes
careless with the privilege. Voluntary disclosure :
of privileged information to a third party waives :
the privilege as to all communications between |
the client and lawyer about the same subject.” !
The presence of a third party necessary to assist i
in the legal matter such as an interpreter, inves-
tigator, or secretary is probably within the priv- |
ilege, disclosure of confidences around a !
stranger will waive it.” So when a witness or !
even a family member arrives with the client for !
the initial interview, care should be taken to :
have the client debriefed/advised first before the :
third party is invited into to the meeting room.* |
The same should apply to the boyfriend who
came to offer "moral support."” Even when a !
client’s father or mother is extremely interested :
in the case, remember that attorney-client priv- |
ilege nonetheless can be waived by including :
them "in the loop." For example, a lawyer who i
writes a letter to a client’s father about the case’s |
status and discloses confidential information i
will waive the privilege, even if the father is a
guarantor of the client’s fees.” The courts might
look differently about the presence of a parent !
in the room if he or she is a guardian-ad-litem, :
or the child is very young or disabled.*
Remember that your client will assume that it is
acceptable for family members to be in the
room, unless you tell them otherwise. Finally, be :
careful before letting a client refresh his :
memory with documents containing privileged

EEContinued on page 14
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communications before testifying;¥ the privi-
lege might be waived.

Conclusion

Attornev-client privilege is cited loosely and
used to withhold disclosure of many matters
that are not protected. Often the privilege and
the duty of confidentiality are confused, for-
example when matters not involving "commuuni-
cations" are erroneously believed to be privi-
leged. Remember that the privilege is narrowly
construed, and it is not favored by the federal
courts. You have a duty to take steps to protect
it such as ensuring that friends and family are
not allowed into the loop so that a client’s
communications remain privileged. Remember
that if you have been lax with confidential
communications, your zealous advocate has the
right, and possibly even the duty, to use those
errors to her client’s advantage. What you don’t
know can hurt your client - and you.
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2000 SCDTAA Trial Academy

by Matt Henrikson and John T. Lay

This summer, twenty-three lawyers from
defense firms across the state participated in
the 11th Annual SCDTAA Trial Academy in
Columbia. Designed for lawyers who have been
practicing between two and five years with
Hmited first chair trial experience, the program
congists of two days of speakers and workshops
at the law school
followed by a day
long mock trial at
the Richland

County Judicial
Center  before
sitting Circuit

Court judges and
live juries of eight
to twelve lay
persons.

Speaking on the
basic elements of
trial preparation

students met with the judges, speakers, work-
shop leaders, and Academy staff for cocktails at
the Summit Club.

The mock trial this year was loosely based on
the Bounaconti v. The Citadel case tried in
Charleston fifteen vears ago. Modified to
simplify the issues, it was basically a medical
malpractice case
involving the
decision to allow
a college athlete

neck injury. The
trials are designed
to be as realjstic
as possible, and
witnesses

included actual
football coaches
and football offi-
cials, as well as

and trying civil
cases, the academy students heard from trial
veterans like Wilburn Brewer, Vicky Eslinger,
Ernie Nauful, Tim St. Clair, and Buster Davis.
Supreme Court Justice Costa Pleicones, a long
time friend of the academy, addressed strategies
for preserving the record on appeal during trial,
and SCDTAA Immediate Past President John
Wilkerson gave a very affirming talk on being a
defense lawyer as the practice moves into the
21st Century. It is the quality of the speakers
who have made themselves available for the
Academy over the years that makes the
program as valuable a teaching tool as itis. The
Academy provides young defense lawyers the
benefit of the wisdom and experience of the best
trial lawyers in our state in a forum that would
simply be unavailable otherwise. Following each
speaker presentation, the students, who were
divided into twelve trial teams, met in groups of
four in workshops where they practiced the
skills just addressed. Each workshop was led by
an experienced defense lawyer who gave
constructive criticism to each student and
helped the groups prepare for their roles in the
mock trial. Following Thursday’s program, the

several of your
Executive Committee members playing the
father and various doctor’s roles. Exhibits

to play with a

included x-rays, photo blowups, a video tape of

the injury, NCAA rules, warning labels, and
helmets. Most trial teams called four or five
witnesses, so each student had several chances

to direct and cross both lay and expert

witnesses. Taking the trials very seriously, the
judges hear motions in limine, take sidebars,
and decide on motions for directed verdict,
sometimes dismissing peripheral parties on

legal grounds. Some juries have deliberated ior

more than an hour and have returned with
questions. Of the six trials this year, four ended
in defense verdicts while two ended in verdicts
for the plaintiff ranging from #500,000 to
£1,000,000 with reductions for comparative
negligence.

One of the most valuable aspects of the

Academy is the ability for the students to get

feedback and criticism from the judges and
members of the juries following the verdicts.
Presiding over the trials this year were Judges
Henry McKellar, Tommy Cooper, Ernest Kinard,
Marc Westbrook, Alison Lee, and Billy Keesley.

EContinued on page 16
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The very generous giit of their Fridays to the Academy by
these and other Circuit Court judges in past years has,
simply put, made the Academy possible. Without the
trial judges and juries to make the mock trials realistic,
the learning experience would be incomplete and far less
meaningful.

Matt Henrikson of Barnwell, Whaley, Patterson &
Helms, and John T. Lay of Ellis, Lawhorne & Sims were
this year's Academy co-chairs, but the success of the
program owes itself to the speakers, judges, workshop
leaders, witnesses and jurors. The bulk of the prepara-
tion for the Academy was this year done by new SCDTAA
Executive Director Aimee Hiers and Leslie Stewart, a
legal assistant at Ellis, Lawhorne & Sims. They recruited
and coordinated about 100 volunteers who played
witness roles and sat as jurors. This was a massive effort
which included feeding and arranging downtown parking
for that number, as well as managing courtroom assign-
ments as witnesses played different roles in more than
one trial and were called in varying order. Aimee and
Leslie deserve the thanks of everyone involved with the
Academy.

Plans are being made for next vear’s Trial Academy and
another all-star lineup of speakers is expected.
Registration for the limited number of spaces will be in
early 2001. .

To SCTAA From Trial Academy Attendees

Twould like to take this opportunity to let you know how
valuable the Trial Academy was _for me. When I passed the
Bar exam I felt that T had finally cleared the last hurdle.
Like most new lawoyers, [ was familiar with the elements of
various causes of actions, or at least knew where to look
them up, and had a fairly decent grasp of the rules of
evidence. However, it didn’t take long for me to realize that
being an effective trial attorney is not a skill which can be
learned simply from reading a book or listening to a
lecture. Indeed, as I have been told on various occasions,
the only way to learn this skill is by trial and error. The
opportunity to try a case without having to worry too much
about the errors, led me to enroll in the SCDTAA Academy.

The goal of the Academy is to provide participants an 7

opportunity to learn about and practice the various
aspects of a defense case and then apply this learning by
participation in a one dav maock trial. The speakers
provided valuable instruction in such areas as pre-trial
motions, opening statements, direct and cross examina-
tion, closing statements and how to protect the trial record.
Break out sections, held after each unit of instruction,
allowwed an opportunity to hone our skills in the various
areas of the defense case,

One of the most enjoyable aspects of the Academy was
the mock trial held on the last day. Through the efforts of
the SCDTAA, Judges from both the Federal and State
Courts, volunteered their time to preside over each trial. In
addition, SCDTAA members, and people from the commu-
nity, agreed to act as parties, witnesses and jurors, The
efforts of everyone involved created an enjoyable vet real-
istic learning experience. I would like to thank everyone
who volunteered their time to make the July 2000 Tricl
Academy a success and would strongly recommend the
SCDTAA Trial Academy to any defense attorney interested
in improving their courtroom skills

Sincerely,
R. Douglas Mellard
Bogoslow, Jones, Stephens & Duffie, PA

What a wonderful opportunity the Trial Academy
provided! (Even if vou did give myself and my partner,
Tom Chase, the Plaintiff's case.) My sincere thanks to all
the speakers and participants, from the witnesses to the
Jurors and judges who gave of their time to provide a true
courtroom experience. True to its billing, the Academy
affered something for the novice to the seasoned trial attor-
nevs. I particularly enjoyed the feedback that Judge Keesley
gave us after our trial was completed. It is no wonder that
the Academy has been a success for ten years now. I fully
anticipate that the skills and techniques we discussed will
benefit me for years to come as a trial attorney.

Once again, thank you for a quality program from
start to finish.

Yours truly,
Sherry L. Boswell
Haynesworth, Marion, McKay & Guerard, L.1.P.

South Carolina Defense Trial Attorneys’ Association
3008 Millwood Avenue
Columbia, 8C 29205
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