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President’s Letter

by H. Michael Bowers

As I write my first letter to the
Association, T have just returned
from the Thirty-Third Annual
Meeting of the South Carolina
Defense Trial Attornevs’ Assoc-
iation. I am honored to serve as
President. . Generally, when 1
return from a meeting and the
speakers are as inspiring as they
were at our recent meeting, I
promise myself to make changes in
my law practice and my law firm. But back in the office the
focus quickly turns to billable hours, revenue goals, the next
deposition, motion or trial. However, if positive change is to
take place within our profession 1 strongly believe we must
spend equal time on greater teamwork, training young
lawyers, and promoting congeniality and civility among all
attorneys.

My congratulations to Frankie Marion and the Executive
Committee this year for the achievements in our organiza-
tion. By the time vou read this letter, our new interactive web
site should be in operation. I plan to continue the goal of
providing members of our organization with greater services.
We have had two outstanding educational programs in 2000
and we will strive to continue that standard this year. One of
our goals is to increase client contact for our attorneys at the
Joint Meeting in Asheville and to make this meeting more
meaningful. Last vear was a step in the right direction. Our
Annual Meeting will be in Sea Island this yvear and cur exec-
utive committee members are working on speakers for this
event, In addition, twenty three young attorneys were
trained in our Trial Academy which will be in its 11th vearin
2001.There is discussion to rotate the academy to other
cities so that we can increase our Judge participation
throughout the state.

Our current officers have pledged to establish a long-range
plan for the Association, which may be utilized by each
succeeding President. Our goal is for the executive commit-
tee to meet in January to formulate a long-range plan, which
hopefully will insure the strength of our organization. We will
he studying ways to keep the organization financially strong,
provide greater marketing opportunities for our members,
increase lobbying efforts and to add membership services.
This will be a rewarding experience for us all. If any member
has input they wish to contribute, please contact me or a
member of our executive committee.

In order to keep our organization strong, I believe we must
make a greater attempt to include young or new attorneys in
all aspects of our organization. One of our officers had an
excellent idea (1 cannot take credit). That is, each of our
major firms should pledge the participation of at lease two of
its new attorneys at the Joint Meeting and Annual Meeting,
These attorneys will be the future life-blood of our

Association and T sincerely believe this would be a rewarding
experience for all members. There are many ways to become
involved in our Association other than the Trial Academy
and Annual Meetings. These include the Amicus Curiae
Committee, writing for the Defense Line, Industry
Relations/Ethics Committee, Pro Bono Committee,
Legislative Committee, Substantive Law Committees, By-
Laws Committee, Judiciary Committee, and Membership
Committee. | urge each of our members to fill out our ques-
tionnaire indicating their area of committee involvement or
contact me directly if you have a specific interest. My e-mail
address is hmb@yert.com.

As was said at the last Annual Meeting, the outgoing
President breathes a sigh of relief when the band shows up
on Saturday night, however, the incoming President takes a
deep breath. There is a lot of work ahead and much that
needs to be accomplished. Let me assure vou that I have
taken the deep breath and we have started the work. Thanks
again for permitting me to serve as President and [ hope I can
meet the expectations established by those that have gone
before me. I look forward to serving you in 2001.

SCDTAA
Has a New Logo

After consideration a new logo has been chosen for
SCDTAA. Many thanks to all of you that voted and
helped make the decision.

Help support your new logo...

SCDTAA golf shirts and hats are for sale
at SCDTAA Headgquarters for
$30.00 and $15.00

Call (803) 252-5646 or (800) 445-8629
to order yours today!

SOUTH CAROLINA
DEFENSE TRIAL
ATTORNEYS'

‘ ASSOCIATION

OFFICERS

PRESIDENT

H. Michael Bowers

Post Office Box 993, 28 Broad Street
Charleston, SC 29402

(843} 577-4000 FAX (843) 724-6600
hmb@yrct .com

PRESIDENT ELECT

H. Mills Gallivan

330 E. Coffee St., P.0. Box 10689
Greenville, SC 29603
(864) 271-9580 FAX (864) 271-7502
mgallivan@ggwb.com :

TREASURER

Stephen E. Darling

Post Office Box 340

Charleston, SC 29402
{843) 722-3366 FAX (843) 722-2266 |
steve.darling@sinklerboyd.com !

SECRETARY

Samuel W, Quiten

Post Office Box 87

Greenville, SC 22602
(864) 242-6440 FAX (864) 2238461 |
soutten@lwtm.com

IMMEDIATE PAST PRESIDENT

W. Francis Marion, Jr.

Post Office Box 2048

Greenville, 3C 29602

(864} 240-3200 FAX (864) 240-3300
wimarion@hmmg.com :

EXECUTIVE COMMITTEE

Term Expires 2001
James R. Courie
William L. Duncan

E. Glenn Elliott
Matthew H. Henrikson
Michae! P. Horger
Roy A. Howell
Lawrence B. Orr

T. David Rheney
Darryl D. Smalls

Term Expires 2002
Elbert 5. Dom

Jeffrey D. Ezell

Danna Seegars Givens
John T. Lay, Jr.

G. Mark Phillips

Term Expires 2000
Gray T. Culbreath
Robert E. Davis
Eric K. Englebardt

Phillip A. Kilgore
John A. Massalon

EX OFFICIO
William A. Coates

EXECUTIVE DIRECTOR
Aimee Hiers

EDITOR
John Massalon

STAFF EDITOR
Nancy H. Cooper

The

SOUTH CAROLTA

# % |JefenseLine

B assoclaTion

President’s Letter

TECENT DRDER

In the Matter of the Rules of
Professional Conduct and Insurer
Imposed Billing Rules and Procedures
COLUMA

Evidence Matters

Saunders M. Bridges, Sr,
winner of the 2000 Hemphill Award presented at the
SCDTAA Annual Meeting




The
Defenseline

Recent Order

No. 98-612
IN THE SUPREME COURT OF THE STATE OF MONTANA
2000 MY 119

I THE MATTER OF THE RULES OF PROFESSIONAL CON-
DUCT AND INSURER IMPOSEDR BILLING RULES AND
PROGEDURES UGRIN, ALEXAMDER, ZADICK & HIGGINS,
P.C., and JAMES, GRAY, BRONSCN & SWANBERG, P.C.,

Petitioners.

[ ] a L

DRIGINAL PROCEEDING: Peclaratory Refief

Factual and Procedural Background

In June, 1983 we adopted the Rules of Professional
Conduct "as rules governing the conduct of persons
admitted to practice law before this Court and all
state courts in the State of Montana." In November,
1998 Petitioners filed an application for original
jurisdiction and declaratory relief. Petitioners
requested a declaratory ruling on two issues: 1. May
an attorney licensed to practice law in Montana, or
admitted pro hac vice, agree to abide by an insurer's
billing and practice rules which impose conditions
limiting or directing the scope and extent of the
representation of his or her client, the insured? 2.

A. WILLIAM ROBERTS, JR. & ASSOCIATES ...,
COURT REPORTING

WHEN RELIABILITY COUNTS . . .
*  REALTIME, HOURLY, DAILY & EXPEDITED COPY
*  MULTIPARTY LITIGATION

* NATIONWIDE REFERRAL
SERVICE

+ VIDEQTAPE DEPOSITIONS

+ DISCOVERY ZX & CATLINK
LITIGATION SOFTWARE

«  CASEVIEW & LIVENOTE
REALTIME SOFTWARE

«  WORD PERFECT AND
ASCII DISKETTES

*  COMPRESSED
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» DEPOSITION SUITE
» REGISTERED PROFESSIONAL REPORTERS

HDY P

Professionals Serving
Professionals

Charleston ................ 843-722-8414
Columbia ................. 803-731-5224
Greenville ................ 864-234-7030
Charlofte ................. 704-573-3919
WATS ... i i 1-800-743-DEPD

May an attorney licensed to practice law in Montana,
or admitted pro hac vice, be required to submit
detailed descriptions of professional services to
outside persons or entities without first obtaining the
informed consent of his or her client and do so with-
out violating client confidentiality?

We accepted original jurisdiction. We ordered that
Petitioners identify insurers doing business in
Montana whom they sought to have bound by this
Court's determination of the issues, that the insurers
(Respondents) file copies of the billing rules that
they enforce in Montana, directly or through an
auditing agency, and that the parties advise the
Court whether they needed an evidentiary hearing,

Respondents moved this Court for an evidentiary
hearing and Petitioners filed a brief in opposition. In
March, 1999 we issued an order denying the request
for an evidentiary hearing but allowing Respondents
to jointly file an expert opinion. In September, 1999
this matter was argued before the Court.

Discussion

May an attorney licensed to practice law in
Montana, or admitted pro hac vice, agree to abide by
an insurer's billing and practice rules which impose
conditions limiting or directing the scope and extent
of the representation of his or her client, the
insured? ’

In addressing this issue, there are several Rules of
Professional Gonduct that we keep in mind.

Rule 1.1 provides: "Competence. A lawyer shall
provide competent representation to a client.
Competent representation requires the legal knowl-
edge, skill, thoroughness and preparation reasonably
necessary for the representation." Rule 1.1,
M.R.Prof.Conduct.

Rule 1.8 provides in pertinent part:

Contflict of Interest, Prohibited Transactions

(f) A lawyer shall not accept compensation for
representing a client from one other than the client
unless:

(1) the client consents after consultation;

(2} there is no interference with the loreyer's inde-
pendence of professional judgment or with the
client-laweyer relationship; and

(3) information relating to representation of a
client is protected as required by Rule 1.6.

Rule 1.8, M.R.Prof.Conduect (emphasis added).

Rule 2.1 provides in part: "Advisor. In representing

a client, a lawyer shall exercise independent profes-

stonal judgment and render candid advice." Rule

2.1, M.R.Prof.Conduct. Rule 5.4 provides in perti-

nent part: "Professional Independence of a Lawyer

... . {e) A lawyer shall not permit a person who

recommends, employs, or pays the lawyer to render

legal services for another to direct or regulate the
lawyer's professional judgment in rendering such
legal services." Rule 5.4, M.R Prof.Conduct.

As a representative sct of litigation guidelines, we
briefly consider the guidelines submitted by the St.
Paul Companies {hercafter, St. Paul). The declared
policy of 8t. Paul's Litigation Management Plan (here-
after, the Plan) is to "[p}rovide a systematic and
appropriate defense for St. Paul and its insureds, and
to vigorously defend nonmeritorious claims and
claims where the demands are excessive."

St. Paul promotes a "team" approach to litigation in
which each member has distinet responsibilities. The
claim professional is "responsible for disposition of
claims, whether in suit or not. We expect the St. Paul
claim professional to take the lead in initiating settle-
ment negotiations . . . . We also expect the claim
professional to have significant input into develop-
ment of the litigation strategy (i.e., settle or try}." The
Plan also "recognizes that defense counsel's primary
regsponsibility and obligation are to protect and
further the interests of the insured in the conduct of
the litigation. Our goal is to cooperate with the
insured and defense counsel to achieve the best result
possible.”

However, the Plan states that "[m]otion practice,
discovery and research are items that have histori-
cally caused us some concern and which we plan to
monitor closely. While we foresee very few differences
of opinion, we require that defense counsel secure
the consent of the cluim professional prior to sched-
wling depositions, undertaking research, employing
experts or prepuring motions" (emphasis added).

Thus, the Plan expressly requires prior approval
before a defense attorney may undertake to schedule
depositions, conduct research, employ experts, or
prepare motions. The Plan concludes that "[wle
understand that any conflicts between the St. Paul
Litigation Management Plan and the exercise of your
independent judgment to protect the interests of the
insured must be resolved in favor of the insured. We
expect, however, to he given an opportunity to resolve
any such conflicts with you before vou take any
action that is in substantial contravention of the
Plan."

A. Whether Montana has recognised the dual
representation doctrine under the Montana Rules of
Professional Conduct.

Petitioners assert that the insured is the sole client
of a defense attorney appointed by an insurer to
represent an insured pursuant to an insurance policy
{hercafter, defense counsel) and that a requirement of
prior approval in insurance billing and practice rules

impermissibly interferes with a defense counsel's i
exercise of his independent judgment and his duty of i
undivided lovalty to his client. Petitioners argue that :
because the relationship of insurer and insured is i
permeated with potential conflicts, they cannot be co- |

clients of defense counsel.

Respondents argue that under Montana law, the !
rule is that in the absence of a real conflict, the !
insurer and insured are dual clients of defense coun- |
sel. From this fundamental premise, Respondents |
argue that as a co-client of defense counsel, the i
imsurer may require pre-approval of attorney activi-
ties to assure adequate consultation. Respondents
argue further that defense counsel must abide by a |
client's decisions about the objectives of representa- |
tion and that defense counsel are obliged to consult !
with a client about the means for the objectives of !
representation. Respondents also argue that under
Montana law, an insurer is vicariously liable for the |
conduct of defense counsel and that an insurer's |
control of litigation justifies holding an insurer vicari- !

ously liable for the conduct of defense counsel.

The central case underlying the Montana decisions
cited by Respondents is Jessen v, O'Dundel (D.Mont. |
1962), 210 F.Supp. 317. Jessen concerned a bad faith |
action brought by an insured against his insurer |
following underlying litigation in which the insurer i
had hired an attorney to represent its interests and i
those of its insured. Further, there was "the unique !
situation of the insured paying a fee to the attorney |
selected by the insurer, to do what in effect the attor- ;
ney was already required to do under his contract of
employment by the insurance company.” Jessen, 210
F.Supp. at 331. In the course of negotiations between
the parties in the underlying litigation, the insurer's :
attorney failed to communicate all of the offers that |
the parties made to each other. The court in Jessen !
found that "thlad [the attorney] communicated the |
respective offers to the other parties, the case would
probably have been settled." Jessen, 210 F.Supp. at |

324,

The insurer in Jessen argued that the attorney was ;
"acting as a mutual attorney or agent for both [the :
insurer| and [the insured], and accordingly 'neither i
party can be held accountable for knowledge that the |
mutual attorney had, but did not transfer to the other |
parties or to either of them.' " Jessen, 210 F.Supp. at
330. The court in Jessen acknowledged a conflict in
the authorities regarding whether "the insurance !
carrier becomes an agent of the insured with respect |
to settlement and trial, or is in the nature of an inde- |
pendent contractor." Jessen, 210 F.Supp. at 331 (cita-

tions omitted). However, the court concladed that
The precise relationship is unimportant.
The authorities agree that these provi-
sions of the contract have the effect of
placing absolute and exclusive control
over the litigation in the insurance
carrier, with "the correlative duty to exer-

! Continued on page B
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Continued from page b

cise diligence, intelligence, good faith,
honest and conscientious fidélity to the
common interests of the parties."

Jessen, 210 F.Supp. at 331 {citation
omitted) (emphasis added). The Jessen
court concluded that "[tjhere can be no
question that in the absence of the
special fee arrangement’ with [the
insured], [the attorney's] conduct and
knowledge would be imputed to [the
insurer]. Under the circumstances here,
the special [fee] arrangement cannot
relieve [the insurer] from its responsibil-
ity for [the attorney's] conduct in failing
to disclose the various offers to the
respective parties." Jessen, 210 F.Supp.
at 332

As the foregoing decisions demonstrate, we have
followed Jessen in holding insurers responsible for
the conduct of defense counsel and we have applied
the attorney-client privilege to communications
between insurers and defense counsel in cases where
by contract the insurer was deemed to have assumed
absolute control of the litigation. None of these deci-
sions addressed whether insurers and insureds are
co-clients under the Rules of Professional Conduct,
and none of them addressed whether defense coun-
sels' compliance with insurance contracts that
repose "absolute" control of litigation in insurer
violated the Rules of Professional Conduct.

We note that Respondents argue that insurance
contracts effectively place absolute control of litiga-
tion with insurers. However, Respondents' claim of
absolute control of litigation cannot be reconeciled
with their insistence that whenever a conflict may
arise between their litigation guidelines and an attor-
ney's ethical obligations, the attorney is to follow the
ethical course of action. Respondents' assertion that
defense counsel are not only free to but must follow
their independent judgment is inconsistent with
their claim that insurers have absolute control of liti-
gation.

B. Whether insurers and insureds are co-clients
under Montana's Rules of Professional Conduct.

We turn to the question whether an insurer is a
client of defense counsel under the Rules of
Professional Conduct. We note that some other
courts have concluded that the insurer is not a client
of defense counsel. In Atlanta Int. Ins. Co. © Bell
(Mich. 1991}, 475 N.W.2d 294, the court addressed
whether defense counsel retained by an insurer to
defend its insured may be sured by the insurer for
professional malpractice. Recognizing the general
rule that an attormey will only be held liable for negli-
gence to his client, the court determined that “the
relationship between the insurer and the retained
defense counsel [is] less than a client-attorney rela-
tionship." Bell, 475 N.W.2d at 297. The court further

determined, however, that although the insurer is

not a client of defense counsel, the defense counsel
nevertheless "ocoupies a fiduciary relationship to the
insured, as well as to the insurance company." Bell,
475 N.W.2d at 297. Recognizing further that "the

" tripartite relationship between insured, insurer, and

defense counsel contains rife possibility [sic] of
conflict,” Bell, 475 N.W.2d at 297, the court reasoned
that "[t]o hold that an attorney-client relationship
exists between insurer and defense counsel could
indeed work mischief, vet to hold that a mere
commercial relationship exists would work obfusca-
tion and injustice." Bell, 475 N.W.2d at 297.

Nor is Michigan unigue in concluding that the
insured is the sole client of defense counsel. See
Jackson ©. Trapier (Sup. Ct. 1964), 247 N.Y.8.2d
315, 316 (concluding that once defense undertaken,
"defendant is the client and not the insurance carrier
even though the latter may have chosen the counsel
and may be paying his fee"); Continental Cas. .
Pultman, Comley, et al. (2nd Cir. 1991), 929 F.2d
103, 108 (citation omitted} (concluding "[i]t is clear
beyond cavil that in the insurance context the attor-
ney owes his allegiance, not to the insurance
company that retained him but to the insured defen-
dant™); Point Pleasant Canoe Rental v, Tinicum T,
{E.D. Pa. 1986), 110 F.R.D. 166, 170 (concluding
"[w]hen a liability insurer retains a lawyer to defend
an insured, the insured is considered the lawyer's
client"); First American Carriers v. Kroger Co. (Ark.
1990), 787 SW.2d 669, 671 {citation omitted)
(concluding that " 'when a liahility insurer retains a
lawyer to defend an insured, the insured is the
lawyer's client").

Respondents argue vigorously that the interests of
an insurer and an insured usually coineide and that
most litigation is settled within an insured's coverage
lirits. These arguments gloss over the stark reality
that the relationship between an insurer and insured
is permeated with potential conflicts. Compare
Thomas I, Morgan, What Insurance Scholars
Should Know About Professional Responsibility, 4
Connlns.LJ. 1, 7-8, 1997 (concluding that designat-
ing insurer "a second client . . . would routinely
create the potential for conflicts of interest”); Kent I.
Syverud, What Professional Responsibility Scholars
Should Know About Insurance, 4 Conn.Ins.L.J. 17,
23-24, 1997 (recognizing "[b]oth insurance compa-
nies and insureds have important and meaningful
stakes in the outcome [of] a lawsuit against the
insureds, stakes that include not just the money that
the insurance company must pay in defense and
settlement, but also the uninsured liabilities of the
insured, which include not just any judgment in
excess of liability limits, but also the insured's repu-
tation and other non-economic stakes. The history of
liahility insurance suggests that unbridled control of
the defense of litigation by either the insurance
company or the insured creates incentives for the
party exercising that control to take advantage of the

<

other"). Compare also Restatement (Third) of the
Law Governing Lawyers Section 215, Comment £(5)
(Proposed Final Draft No. 2, 1998) (emphasis added)
(recognizing "|m|aterial divergence[s] of interest
might exist between a liability insurer and an insured
.. . .Buech oceasions for conflict may exist at the
outset of the representation or may be created by
events that occur thereafter"). In cases where an
insured's exposure exceeds his insurance coverage,
where the insurer provides a defense subject to a
reservation of rights, and where an insurer's obliga-
tion to indemnify its insured may be excused
because of a policy defense, there are potential
contflicts of interest.

We reject Respondents' implicit premise that the
Rules of Protessional Conduct need not apply when
the interests of insurers and insureds coincide. The
Rules of Professional Conduet have application in all
cases involving attorneys and clients. Moreover,
whether the interests of insurers and insureds coin-
cide can best be determined with the perfect clarity
of hindsight. Before the final resolution of any claim
against an insured, there clearly exists the potential
for conflicts of interest to arise. Further, we reject the
suggestion that the contractual relationship between
insurer and insured supersedes or waives defense
counsels' obligations under the Rules of Professional
Conduet. We decline to recognize a vast exception to
the Rules of Professional Conduct that would sanc-
tion relationships colored with the appearance of
impropriety in order to accommodate the asserted
econlomic exigencies of the insurance market.
Compare Kroger, 787 S.W.2d at 671 {concluding
"[w]e have consistently taken strong positions in
situations where the public's confidence in attorneys
might be eroded by the appearance of a conflict of
interest"). We hold that under the Rules of
Professional Conduct, the insured is the sole client of
defense counsel.

We caution, however, that this holding should not
be construed to mean that defense counsel have a
"blank check” to escalate litigation costs nor that
defense counsel need not ever consult with insurers.
Under Rule 1.5, M.R.Prof. Conduct, for example, an
attorney must charge reasonable fees. See Rule 1.5,
M.R.Prof.Conduct (providing in part that "[a]
lawyer's fees shall be reasonable"). Nor, finally,
should our holding be taken to signal that defense
counsel cannot be held accountable for their work.

Respondents argue further, however, that even if
an insurer is not a co-client of defense counsel, an
insurer's control of litigation is necessary and appro-
priate. Respondents argue that the insurer must
control the litisation in order to meet its duties to the
insured to indemmify and to provide a defense.
Further, Respondents argue that the insured has a
good faith duty to cooperate with the insurer in
defense of a claim that warrants an insurer's control
of litigation, and that in any event insureds agree to

insurcers' control of litigation. Respondents also argue !

that insureds typically contract for a limited defense

that does not protect their reputational interests and

that they are not entitled to unlimited expenditures

on their behalf. Further, Respondents assert that |
insurers and insureds have "aligned" interests in |

minimizing litigation costs and settlements.

None of these arguments is persuasive. Animating
them is the deeply flawed premise that hy contract !
insurers and insureds may dispense with the Rules of

Professional Conduct. :

Respondents also argue that insurers' control of

litigation is justified under the Restatement and that,

for example, under the proposed draft for Section i
215 of the Restatement (Third) of the Law Governing
Lawyers, an insuret's direction of a defense is justi- !
fied regardless whether the insurer is a co-client |
"when the insurer 'will pay any judgment rendered |

against the [insured| client and [the insarer] makes
a decision that defense costs beyond those desig-

nated by [the insurer] would not significantly change |

the likely outcome.' " We decline to join the parties'
arguments over the Restatement. We note that in the
draft cited by Respondents, the Restatement states

that it "has not been considered by the members of !
the American Law Institute and does not represent |

the position of the Institute on any of the issues with

which it deals. Restatement (Third) of the Law

Governing Lawyers {Proposed Final Draft No. 2,

1998). More importantly, we are in no way bound by
the Restatement in interpreting Montana's Rules of :

Professional Clonduct.
Respondents also suggest that the billing and prac-
tice rules' requirement of prior approval is not as

strict as it appears, that insurers employ it to ensure
that they are consulted, and that they "rarely” with- i

hold approval. They contend that preapproval is
permissible because the insurer "is entitled not to

pay for services that are overpriced or unnecessary

to the case.”

We conclude that whether the requirement of
prior approval seldom results in denials of authoriza- !

tion for defense counsel to perform legal services

begs the question whether the requirement of prior

approval violates the Rules of Professional Condect.

Without reaching the issue here, moreover, we |
caution further that a mere requirement of consulta- i

tion may be indistinguishable, in its interference

with a defense counmsel's exercise of independent
judgment and ability to provide competent represen- |

tation, from a requirement of prior approval. Further,

the entitlement of insurers not to pay for overpriced |
or unnecessary services, which Petitioners do not !

dispute, also begs the question whether the require-

ment of prior approval violates the Rules of

Professional Conduct.

Finally, Respondents argue that their billing and

practice rules do not interfere with defense counsels'

freedom of action. As previously discussed, they |

{ Continued on page 8

7




Recent Grder |

Continued from page 7

suggest that when an insurer denics approval for
particular actions that defensc counsel propose,
nothing prevents defense counsel from exercising
their independent judgment and doing the very thing
for which the insurer has denied approval. We reject
Respondents' underlying dubious premise that the
threat of withholding payment does not interfere
with the independent judgment of defense counsel.
The very action taken by Petitioners in seeking
declaratory relief in the present case is a blunt repu-
diation of that speculative premise. Further, if the
threat of withholding payment were quite as tooth-
less as Respondents suggest, we doubt that they
would make such a threat, let alone that they would
expressly incorporate it in their hilling and practice
rules.

(. Whether the requirement of prior approval
violates the Rules of Professional Conduct.

Having concluded that the insured is the sole
client of defense counsel, we turn to the fundamen-
tal issue whether the requirement of prior approval
in hilling and practice rules conflicts with defense
counsels' duties under the Rules of Professional

londuct. The parties appear to agree that defense

counsel may not abide by agreements limiting the
scope of representation that interfere with their
duties under the Rules of Professional Conduet.
Compare Annotated Model Rules of Professional
Yonduct (Fourth ed. Center for Professional
Responsibility American Bar Association) Rule 1.2,
p. 12, Comment [4] (concluding "[t]he objectives or
scope of services provided by a lawyer may be
limited by agreement with the client or by the terms
under which the lawyer's services are made available
to the client. . . . [5] An agreement concerning the
scope of representation must accord with the Rules
of Professional Conduct and other law. Thus, the
client may not be asked to agree to representation so
limited in scope as to violate Rule 1.1").

We conclude that the requirement of prior
approval fundamentally interferes with defense
counsels' exercise of their independent judgment, as
required by Rule 1.8(f), M.R Prof.Conduct. Further,
prior approval creates a substantial appearance of
impropricty in its suggestion that it is insurers rather
than defense counsel who control the day to day
details of a defense.

Montana is not alone in rejecting arrangements
that fetter lawyers' undivided duty of loyalty to their
olients and their independence of professional judg-
ment in representing their clients. In Petition of
Youngblood (Tenn. 1995), 895 S.W.2d 322, the court
determined that for inhouse attorney employees of
an insuragce company to represent insureds was not
a per se ethical violation. However, the Youngblvod
court emphasized the loyalty that an attorney owes
an insured and coneluded that

Some of the usual characteristics inci-
dent to [the employer-employee] rela-

insurer and the attorney representing an
insured, The employer cannot control
the details of the attorney's perfor-
mance, dictate the strategy or tactics
emploved, or limit the attorney's profes-
sional discretion with regard to the
representation. Ay policy, arrangement
or device which effectively limits, by
design or operation, the attorney's
professional judgment on behalf of or
loyalty to the client is prohibited by the
Code, and, undoubtedly, would not be
consistent with public policy.

Youngblood, 895 S.W.2d at 328. The
court went to conclude that "[t]he same
lovalty is owed the client whether the
attorney is employed and paid by the
client, is a salaried emplovee of the
insurer, or is an independent contractor
engaged by the insurer." Youngblood,
895 S.W.2d at 328,

In addressing whether an insurer is vicariously
liable fcr the malpractice of defense counsel, the
Texas Supreme Court was similarly critical of insurer
directions to defense counsel that interfere with
their independent judgment and undivided loyalty to
insureds. See State Farm Mut. Auto. Ins. Co. v,
Traver (Tex. 1998), 980 8 W.2d 625. In Traver, the
court held that an insurer is not vicariously liable for
the malpractice of an independent attorney whom it
chooses to defend an insured. The court in Traver
reasoned that in evaluating whether a prineipal is
vicariously responsible for the actions of its agent,
"the kev question is whether the principal has the
right to control the agent with respect to the details
of that conduet.” Trawer, 980 8. W.2d at 627 (citation
omitted). The court determined that "even assuming
that the insurer possesses a level of control compa-
rable to that of a client, this does not meet the requi-
site for vicarious liability." Traver, 980 S.W.2d at
627. The Traver court went on to conclude:

A defense attorney, as an independent
contractor, has discretion regarding the
day-to-day details of conducting the
defense, and is not subject to the client's
control regarding those details. While
the attorney may not act contrary to the
client's wishes, the attorney "is in
complete charge of the minutiae of court
procecdings and can properly withdraw
from the case, subject to the control of
the court, if he is not permitted to act as
he thinks best." Moreover, because the
lawyer owes unqualified loyalty to the
insured, the lawwyer must at all times
protect the interests of the insured if
those interests would be compromised
by the insurer's instructions.

S
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Traver, 980 S W.2d at 627-28 {citations
omitted) {emphasis added). In a concur-
ring and dissenting opinion, Justice
Gonzalez criticized the court for a
"perhaps naive view of the current status
of insurance defense practice." Traver,
980 S.W.2d at 632 (J. Gonzaler, concur-
ring and dissenting). Justice Gonzalez
cautioned that

measures designed to produce a no-frills
defense can easily result in only a token
defense. T am concerned that defense
lawyers may be reluctant to resist cost-
cutting measures that detrimentally
affect the quality of the insured's
defense. There is a real risk that these
efforts at cost containment compromise
a lawyer's autonomy and independent
judgment on the best means for defend-
ing an insured. . . The lawyers are under
tremendous pressure trying to serve two
masters.

Traver, 980 S.W.2d at 634 (J. Gonzalez,
concurring and dissenting).

Moreover, in American Ins. Ass'n ©. Kentucky Bar
Ass'n (Ky. 1996), 917 8.W.2d 568, the court affirmed
an Advisory ethics opinion that proscribed insurers'
use of inhouse attorneys to represent insureds. The
court in Kentucky Boar Ass'n also affirmed an
Advisory ethies opinion concluding that a lawyer
may not "enter into a contract with a liability insurer
in which the lawyer or his firm agrees to do all of the
insurer's defense work for a set fee." Kentucky Bar
Ass'n, 917 S.W.2d at 569. The court concluded that

the pressures exerted by the insurer
through the set fee interferes [sic] with
the exercise of the attorney's indepen-
dent professional judgment, in contra-
vention of Rule 1.8(f)(2). The set fee
arrangement also clashes with Rule
1.7(b) in that it creates a situation
whereby the attorney has an interest in
the outcome of the action which
conflicts with the duties owed to the
client: quite simply, in easy cases, coun-
sel will take a financial windfall; in diffi-
cult cases, counsel will take a financial
loss.

Kentucky Bar Ass'n, 917 SW.2d at 572. The
Kentucky Bar Ass'n court stressed that "the mere
appearance of impropriety is just as egregious as
any actual or real conflict. Therefore, |the Advisory
opinion| acts as a prophylactic device to eliminate
the potential for a conilict of interest or the compro-
mise of an attorney's ethical and professional duties.”
Kentucky Bar Ass'n, 917 8.W.2d at 573 (emphasis
added). Recognizing that set fee arrangements are
"ripe with potential conflicts," the court concluded

that the insurer and insured are "subject to complete
diversence at any time. Inherent in ali of these
potential conflicts is the fear that the entity paying
the attorney, the insurer, and not the one to whom
the attorney is obligated to defend, the insured, is
controfling the legal representation." Keniucky Bar
Ass'm, 917 8.W.2d at 573 (emphasis added).

We hold that defense counsel in Montana who
submit to the requirement of prior approval violate
their duties under the Rules of Professional Conduct
to exercise their independent judgment and to give
their undivided loyalty to insureds. Compare Rule
1.7(b) (providing "[a| lawyer shall not represent a
client if the representation of that client may be
materially limited by the lawyer's responsibility to
another client or to a third person”); Annotated
Model Rules of Professional Conduct, comment {4} to
Rule 1.7 (concluding “[t]he critical questions are the
likelihood that a conflict will eventuate and, if it does,
whether it will materially interfere with the lawyer’s :
independent professional judgement in considering |
alternatives or foreclose courses of action that i
reasonably should be pursued on behalf of the
client"); State ©. Jones (1996), 278 Mont. 121, 125,
923 P.2d 560, 563 {concluding "[t]he duty of loyalty
is 'perhaps the most basic of counsel's duties' "} (cita-
tion omitted).

May an attorney licensed to practice law in
Montana, or admitted pro hac vice, be required to
submit detailed deseriptions of professional services |
to outside persons or entities without first obtaining |
the informed consent of his or her client and do so
without violating client confidentiality?

Rule 1.6 provides in pertinent part:

Confidentiafity of Information

(a) A lawyer shall not reveal information
relating to representation of a client
unless the client consents after consulta-
tion, except for disclosures that are
impliedly authorized in order to carry
out the representation.

Rule 1.6(a), M.R.Prof. Conduct.

As a representative set of guidelines concerning
the disclosure of detailed descriptions of professional
services to third-party auditors, we consider the
guidelines submitted by the Zurich-American
Insurance Group (hereafter, Zurich). Zurich's litiga-
tion guidelines regarding audits provide in pertinent
part:

Audits

Zurich-American reserves the right to
examine and audit books, records, other
documents, and supporting material for
the purpose of evaluating compliance
with its litigation management guide-
lines, the billing requirements set forth
therein, and the reasonableness of the
firm's charges. The books, records, and
documents we may examine include,

tionship cannot exist between the { Continued on page 10
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without limitation: original time sheets
from attorneys and staff; explanations of
billing methods and practices; attorney
work product and other contents of open
and closed files involving the defense of
Zurich-American customers; phone
message records; and diaries, ete.

All requested books and records must be
made available to us during business
hours for examiration, audit, or repro-
duction. We shall employ, at our discre-
tion, internal auditors or independent
outside auditors for purposes of accom-
plishing audits.

Petitioners argue that Respondents’ billing and
practice rules require the disclosure of confidential
detailed descriptions of professional services. These
disclosures are not impliedly authorized and do not
further representation. Nor does an insured's
contractual consent to disclosure of jconfidential
information cure such disclosures, as an insured
cannot know in advance of litigation what will be
disclosed. Petitioners argue further that third-party
auditors are different from insurers and that they do
not fall within a protective "magic circle." Petitioners
argue that under the Rules of Professional Conduct,
disclosures of detailed billing statements to third-
party auditors are only permissible if the client gives
his informed consent after consultation.

Respondents respond that third-party auditors are
agents of insurers. Because thev share "common
interests” with insureds in reducing costs of litiga-
tion, third-party auditors are part of a privileged
community. Further, insureds’ consent is implied for
disclosures that are reasonably necessary for repre-
sentation. Thus, disclosures to third-party anditors
are like disclosures to secretaries and computer
technicians. Moreover, insureds have consented to
disclosure by contract. Respondents also argue that
whether a disclosure to a third-party auditor
breaches the attorney-client privilege is a question of
fact. Further, Respondents argue that much of the
information in billing statements is neither confiden-
tial nor privileged. Finally, Respondents contend that
the obligation of defense attorneys to charge reason-
able fees is meaningless if insurers cannot monitor
their services.

Underlying the parties' positions is a fundamental
disagreement regarding whether third-party auditors
are part of a privileged community or magic circle
within which confidential information may be
shared without waiver of attorney-client or work
product privilege. Respondents argue that in United
States v. Mass. Inst. of Technology (1st Cir. 1997),
129 F.3d 681, the court recognized insurer and
insured as a relationship within which parties share
a common interest that protects privileged commu-
nications. Respondents argue further that in Indian
Law Resource Ctr. v Dept. of Interior (D. D.C.
1979), 477 F.Supp. 144, the court concluded that an

auditor was a confidential agent of a privileged party

and that disclosure of attorney fee information did
not waive any privilege.

Mass. Inst. of Technology does not support
Respondents' claims. In Mass. Inst. of Technology,

" the IRS requested the billing statements of law firms

that had represented MIT. MIT had apparently
disclosed the very same billing statements to the
Defense Contract Audit Agency (the audit agency),
which "helpled]| entities in the Department of
Defense review contract performance to be sure that
the government [was] not overcharged for services."
Mass. Inst. of Technology, 129 F.3d at 683. MET gave
IRS the documents it requested but redacted infor-
mation that it claimed was covered by the attorney-
client privilege, the work product doctrine, or both.
In turn, the audit agency refused to give the IRS
those documents without the consent of MIT. The
IRS also requested minutes of the MIT corporation
and its cxecutive and auditing committees. The
district court ruled that MIT's disclosure of legal hills
to the audit agency forfeited its attorney-client privi-
lege. llowever, concluding that three of the minutes
contained privileged material that MIT had not heen
shown to have disclosed to the audit agency the
district court declined to order their production.

On appeal, MIT argued thart its disclosure of the
billing statements to the audit agency did not forfeit
its attorney-client privilege. Further, while conceding
that it could not prove that it had withheld the three
minutes from the audit agency, MIT argued that the
minutes were protected by the attorney-client privi-
lege and the work product doetrine. (n cross-appeal,
the IRS argued that the district court erred in
concluding that the three minutes contained privi-
leged material.

The court in Mass. Inst. of TechnoloZy concluded
that "decisions do tend to mark out, aithough not
with perfect consistency, a small circle of 'others'
with whom information may be shared without loss
of the privilege (e.g., secretaries, interpreters, coun-
sel for a cooperating co-defendant, a parent present
when a child consults a lawyer)." Mass. Inst. of
Technology, 129 F.3d at 684. The court emphasized
that "the underlying concern is functional: that the
lawyer be able to consult with others needed in the
representation and that the client be allowed to bring
closely related persons who are appropriate, even if
not vital, to a consultation." Mass. Insi. of
Technology, 129 F.3d at 684 (citation omitted). The
court acknowledged that "[ijn a rather abstract
sense, MIT and the audit agency do have a 'common
interest' in the proper performance of MIT's defense
contracts and the proper auditing and payment of
MIT's bills." Mass. Inst. of Technology, 129 F.3d at
686. However, the court determined that

this is not the kind of common interest
to which the cases refer in recognizing
that allied lawyers and clients-who are
working together in prosecuting or
defending a lawsuit or in certain other

legal transactions-can exchange infor-
mation among themselves without loss
of the privilege. To extend the notion to
MIT's relationship with the audit agency,
which on another level is easily charac-
terized as adversarial, would be to
dissolve the boundary almost entirely.
Mass. Inst. of Technology, 129 F.3d at
686. ‘

Turning to MIT's disclosure of its minutes to the
audit agency, the court concluded that its treatment
of the hilling statements disposed of MIT's claim that
its attorney-client privilege survived disclosure of the
minutes to the audit agency, and the court focused
on MIT's work product claim. The court concluded
that the prevailing rule is that "disclosure to an
adversary, real or potential, forfeits work product
protection." Mass. Inst. of Technology, 129 F.3d at
687. The court went on to conclude that

MIT's disclosure to the audit agency was
a disclosure to a potential adversary. The
disclosures did not take place in the
context of a joint litigation where the
parties shared a common legal interest.
The audit agency was reviewing MIT's
expense submissions. MIT doubtless
hoped that there would be no actual
controversy between. it and the
Department of Defense, but the potential
for dispute and even litigation was
certainly there.

Mass. Inst. of Technology, 129 F.3d at
687 (emphasis added).

In the present case we note Respondents' claim
that the court in Mass Inst. of Technology recognized
insurers and insureds as a relationship within which
parties share a common interest that protects their
privileged communications. Their claim is
misguided. First, in Mass Inst. of Technology, MIT
argued that its disclosure to the audit agency was like
other cases where "disclosure has been allowed,
without forfeiting the privilege, among separate
parties similarly aligned in a case or consultation
(e.g., codefendants, insurer and insured, patentee
and licensee)." Mass. Inst, of Technology, 129 F.3d at
683. In other words it was MIT, not the court, who
made the analogy to the insurer-insured relationship.
Second, in a footnote, the court in Mass. Inst. of
Technology cited several decisions that have consid-
ered insurer-insured relationships.

In the first of these decisions, Roberts v Carrier
Corp. (N.D. Ind. 1983}, 107 F.R.D. 678, the court
addressed whether the company, Carrier, in passing
on arguably privileged communications between
itself and its attorney and between its attorney and
its insurer to another company, Hamilton, waived
any privilege that might otherwise have attached to

those communications. The court recognized that |

under Indiana law, a statement by a "client to his

attorney for conmmunication to a third person is not |

considered confidential." Carrier, 107 FR.D. at 686

(citations omitted). However, the court found that
Carrier and Hamilton were sister subsidiaries of |
United Technologies and concluded that when "a |
corporation with a legal interest in an attorney-client :

communication relays it to another related corpora-

tion, the attorney-client privilege is not thereby

waived." Coarrier, 107 FR.D. at 687 {citation omit-

ted). Further, the court found that "Carrier and |

Hamilton do share an identical legal interest: defense
of a claim based upon a malfunction of valve #242."

Jarrier, 107 FR.D. at 688, Under those particular

facts, the court concluded that Indiana's rule

concerning communications to third parties was not ;

violated. Carrier, 107 F.R.D. at 688.
In the second of these decisions, Linde Thomson
Langworthy Kohn & Van Dyke © RTC (D.C. Cir.

1993), 5 F.3d 1508, the court noted that "[f]ederal
courts have never recognized an insured-insurer

privilege as such." Linde Thomson, 5 F.3d at 1514
{citations omitted). The court went on to

firmly reject any sweeping notion that
there is an attorney-client privilege in
insured-insurer communications. . . .
Certainly, where the insured commuri-
cates with the insurer for the express
purpose of seeking legal advice with
respect to a concrete claim, or for the
purpose of aiding an insurer-provided
attorney in preparing a specific legal
case, the law would exalt form over
substance if it were to deny application
of the attorney-client privilege. However,
a statement betraying neither interest
in, nor pursuit of, legal counsel bears
only the most attenuated nexus to the
attorney-client relationship. . . . [E}f what
is sought is not legal advice, but insur-
ance, no privilege can or should exist.
Linde Thomson, 3 F.3d at 1515 (cita-
tions omitted} (emphasis added).

Carrier and Linde Thomson clearly do not support

Respondents in the present case. Respondents have
not suggested that third-party legal auditors "share
an identical legal interest" with insureds. Carrier,

107 FR.D. at 688 (emphasis added). Nor have
Respondents suggested that "what is sought [from :

third-party auditors] is . . . legal advice." Linde

Thomson, 5 F.3d at 1515. Moreover, Carrier and
Linde Thomson do not address the disclosure of i

confidential information to third-party auditors
under Montana's Rules of Professional Conduct.

Respondents rely on the court's decision in Indian

Law Resource Center to argue that third-party audi-

tors are confidential agents of insureds and that i

Continued on page 12
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disclosure of hilling statements to them therefore
does not waive any privilege. We conclude that their
reliance on Indian Law Resource Center is also
misplaced. In Indian Law Resource Center, the plain-
tiff, a nonprofit corporation, brought an action under
the Freedom of Information Act (FOIA), seeking
disclosure of documentation regarding payments
from funds under federal control to attorneys who
served the Hopi tribe. The plaintiff requested docu-
ments that included "(1} Tribal resolutions refiecting
the names of the lawyers chosen and the fee
amounts endorsed; (2) periodic law firm statements
to the Tribal Council, with attached vouchers
describing in detail legal services provided and travel
expenses incurred." Indiun Law Resource Center,
477 F.Supp. at 146, Plaintiff's request was first sent to
the Bureau of Indian Affairs (BIA); the Department of
Interior (Interior) denied that request. The court in
Indian Latw Resource Center noted that "[a]s part of
its general trust responsibility to the Indians, Interior
reviews and approves the choice of counsel and
fixing of fees by Indian tribes." Indian Law Resource
Center, 477 F.Supp. at 145.

The "only issue" in Indian Law Resource Center
was whether, under an exemption in FOIA, the "with-
held information is either confidential or privileged."
Indian Law Resource Center, 477 F.Supp. at 146.
Interior argued that the information withheld should
be deemed confidential under FOIA because the

_ South Caro{ma Cert[fled Rébbrters Assomatlon G
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information was received pursuant to "the agency's
fulfillment of its trust responsibilities." Indian Lawe
Resource Center, 477 F.Supp. at 146. Interior argued
further that as a trustee it should "not be required to
divulge whatever material The Hopi Tribe as benefi-

~ ciary declares to be confidential, so long as the mate-

rial otherwise qualifies under [FOTA] exemption
four."-Indian Law Resource Center, 477 F.Supp. at
147.

The court concluded that there was substantial
evidence of future harm from disclosure of the
detailed law firm statements and that the law firm
statements were entitled to protection as attorney
work product. Finding no evidence that the vouchers
had been disclosed to any party other than Interior,
"which is acting as a confidential agent of the Tribe,"
Indian Law Resource Center, 477 F.Supp. at 148,
the court concluded that the law firm statements are
"exempt from disciosure under [FOLA] exemption
four, on grounds of both privilege and confidential-
ity." Indian Law Resource Center, 477 F.Supp. at
149.

In the present case, Respondents compare Interior
to third-party auditors and argue that because third-
party auditors act as confidential agents, disclosure
of billing information to them does not waive "the
privilege." Respondents' reading of Indian Lagwo
Resource Center is incorrect. Third-party auditors
are not confidential agents of insureds but function
rather as agents of insurers. Moreover, to compare
third-party auditors to Interior, the confidential
agent in Indian Law Resource Center, is to ignore
the specific trust responsibilities that Interior has for
the Hopi tribe, trust responsibilities that
Respondents do not claim that third-party auditors
similarly bear for insureds. Further, Indian Law
Resource Center is readily distinguishable from the
present case as the court there addressed a specific
exemption under FOIA but did not address Rule 1.6
of the Rules of Professional Conduct.

We conclude that a third-party auditor is not
within the "magic circle" or community of interest
that the court in Mass. Inst. of Technology recog-
nized. Respondents, again, claim that the purpose of
third-party auditors complements the interests of
insureds and that third-party auditors merely seek to
control the costs of defense in order to keep insur-
ance preminms down for insureds. This asserted
common interest in keeping litigation costs and
premiums down is not sufficient to bring third-party
auditors within the magic circle. The Rules of
Professional Conduct do not vary according to
commercial exigencies. Nor are third-party auditors
"confidential agent[s]" of insureds. Indion Law
Resource Center, 477 F.Supp. at 148. We further
conclude that disclosure of detailed billing state-
ments to a third-party auditor is "disclosure to a
potential adversarv." Mass. Inst. of Technology, 129
F.3d at 687. In third-party auditors' review of confi-
dential information, there is always the possibility of

disputes between auditors, defense counsel and their
clients that could result in litigation.

Nor are third-party auditors "needed in the repre-
sentation" or "appropriate, even if not vital, to a
consultation," as secretaries and computer techni-
cians may well be. Mass. Inst. of Technology, 129
F.3d at 684, Disclosure to persons needed in the
representation or appropriate to a consultation does
not also justify disclosure “to a potential adversary.”
Muass. Inst. of Technology, 129 F.3d at 687,

We note Respondents argue that because the attor-
ney-client privilege cxtends to the insurer and
because an insurcr can only act through its employ-
ees and agente the attorney-client privilege applies
to an insurer’s agents as well, citing United States ©.
Schwimmer (2nd Cir. ]989), 892 F.2d 237. In
Schawimmer, the court recognized that the attorney-
client privilege “is held to cover communications
made to certain agents of an attorney,” Schwimmer,
892 F.2d at 243, and the court also recognized the
"common interest” rule as protecting "the confiden-
tiality of communications passing from one party to
the attorney for another party where 4 joint defense
effort or strategy has been decided upon and under-
taken by the parties and their respective counsel."
Schwimmer, 892 F.2d at 243 (citation omitted).
Schwimmer does not support Respondents' argu-
ment. Third-party auditors are not agents of defense
counsel, nor are disclosures to them "communica-
tions passing from one party to the attorney for
another party." Schwimmer, 892 F.2d at 243,

In determining that third-party auditors fall
outside the "magic circle," however, we do not hold
that the disclosure of detailed descriptions of profes-
sional services to a third-party auditor necessarily
violates any privilege that may attach to them.
Resolution of that issue would clearly entail findings
of fact that we have not made in the present case.

Having determined that insurers are not clients of
defense counsel and that third-party auditors are
potential adversaries of defense counsel, we turn to
the issue whether the disclosure of billing statements
to third-party auditors is "impliedly authorized in
order to carry out the representation.” Rule 1.6,
M.R.Prof.Clonduct.

Petitioners do not dispute that disclosures of
billing information to insurers are impliedly autho-
rized to carry out representation. It does not follow,
however, that disclosing billing information to third-
party auditors is also impliedly authorized. As previ-
ously discussed, third-party auditors lie outside the
"magic circle” and do not share a community of
interest with insureds, Their mission, as character-
ized in part by Respondents, is to find fault with legal
charges, not to further the representation of
insureds. Further, unlike secretaries and computer
technicians who are engaged to assist defense coun-
sel, third-party auditors are not employed by defense
counsel and as noted they are potential adversaries
of defense counsel. As such, third-party auditors
stand in potential conflict with the interests of

insureds in competent representation by defense
counsel who exercise their independent professional
judgment.

Further, we reject Respondents' argument that
insureds' consent by contract to disclosure of
detailed professional billing statements comports
with Rule 1.6, M.R.Prof Conduct. An insured execut-
ing a liability policy with an insurcr cannot know at
the time he enters the contract what kind of ¢laim
will be brought against him, what the issues will be,
or what kinds of services will be undertaken by his
defense attorney. Nor can an insured know, at the
time he contracts for insurance, the legal conse-
quences that may result from the disclosure of billing
information to a third-party auditor. Depending on
the facts and circumstances, such disclosure may
waive a specific privilege. Thus, under Rule 1.6,
M.R.Prof.Conduct, for an insured to make a fully
informed consent to disclosure of detailed profes-
sional billing statements, the consent must be
contemporaneous with the facts and circumstances
of which the insured should be aware.

We emphasize that by its plain fanguage, Rule 1.6,
M.R.Prof.Conduct, extends to all communications
between insureds and defense counsel and that this
rule is therefore broader in both scope and protec-
tion than the attorney-client privilege and the work
product doctrine. Compare In re Advisory Opinion
No. 544 of N.J. (N.J. 1986), 511 A.2d 609, 612 (cita-
tion omitted) (emphasis added) (concluding "this
Rule [of Confidentiality] expands the scope of
protected information to include all information
relating to the representation, regardless of the
source or whether the client has requested it be kept
confidential or whether the disclosure of the infor-
mation would be embarrassing or detrimental to the
client"); Damron © Hergog (9th Cir. 1993), 67 F.3d
211, 215 (citation omitted) (concluding "[a]n inte-
gral purpose of the rule of confidentiality is to
encourage clients to fully and freely disclose to their
attorneys all facts pertinent to their cause with
absolute assurance that such information will not be
used to their disadvantage").

We hold that disclosure by defense counsel of
detailed descriptions of professional services to
third-party aunditors without first obtaining the
contemporaneous fully informed consent of insureds
violates client confidentiality under the Rules of
Professional Conduct.

Footnotes

', As previously noted, the insured also paid a fee to the
attorney whom the insurer hired.
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Evidence Matters

E. Warren Moise
Grimball and Cabaniss, L.L.C.

The New Amendments to the Federal Rules
of Evidence

On December 1, 2000, seven of the Federal Rules
of Evidence were amended. Some of the changes are
long overdue and will greatly simplify civil trial prac-
tice, but at least one other amendment will limit the
presentation of cvidence in cases involving expert
witnesses. The change to rule 404 applies in eriminal
trials only. Most of the rules are different from
comparable State rules of evidence. A brief summary
of these new rules is as follows:

Rule 103: Advance Rulings on

Evidence, Including Motions in Limine

The changes in Rule 103 are long overdue and
make the rules more lawyer friendly. Rule 103(a)
now includes new language dealing with motions in
limine: "Once the court makes a definitive ruling on
the record admitting or excluding evidence, either
at or before trial, a party need not renew an objec-
tion or offer of proof to preserve o cluim of error for
appeal.” The key word is "definitive." The burden of
showing that the judge’s ruling was definitive is upon
counsel. Also, nothing prevents the trial judge from
revisiting his or her prior ruling, if the court changes
its raling or the other party violates the terms of the
judge’s initial ruling, an objection is required.'

But what if after a judge makes an advance ruling
the facts and circumstances change before the
evidentiary matter arises at trial® For example, in a
murder and drug conspiracy case, consider a
scenario in which the judge rules in advance that she
will allow the Government under rule 404(b) to
admit evidence of a hashish pipe and a hypodermic
needle in order to show the defendant’s knowledge of
the drug trade. Three days later, just before the pipe
and needle are introduced, the Government
dismisses the drug charge, intending to proceed only
with the murder charge. May the accused rely upon
the prior ruling on appeal to claim prejudicial error
from the drug paraphernalia? Probably not. An
advance definitive ruling is reviewed in light of the
facts and circumstances before the judge at the time
the ruling was made, "If the relevant facts and
circumstances change materially after the advance
ruling has been made, [they] cannot be relied upon
on appeal unless they [were] brought to the attention
of the trial judge by way of a renewed, and timely,
objection, offer of proof, or motion to strike.”™

The new rule will not apply to nondispositive
pretrial rulings by a magistrate in hearings where the
parties are not before the magistrate by consent.’
Nor will it affect the Supreme Court’s rule in Lawce ©.
United States* regarding whether a criminal defen-
dant must testify to preserve error regarding admis-
sion of his prior convictions. Finally the amendment
does not answer the question whether error is
preserved when a party, following an advance ruling
by the judge that harmful evidence will be allowed,
offers the evidence himself in order to remove its
sting.’

Rule 404(a)(1):

Defendant’s Character Traits

Rule 404(a) deals with substantive evidence of the
defendant and alleged vietim's characters. The char-
acter of the accused previously was off limits unless
he first put it before the jury. This is no longer totally
true. The new language reads that "if evidence of a
trait of character of the alleged victim of the crime
is offered by the accused and admirtted under Rule

404(w)(2), evidence of the same trait of character of

e

the accused fmay be] offered by the prosecution.
Thus, if in an assault-and-battery case, the defendant
introduces general character evidence that the
victim was violent, the Government now may show
that the defendant also has a character for violence.
Proof only may be made by reputation or opinion.’

When the defendant introduces evidence of the
victim's character for a reason other than to show
the victim acted in conformity with his character,
the new language of the rule is inapplicable.
Therefore, when a defendant puts forth evidence of
the vietim’s viclent character to show that the defen-
dant feared imminent and great bodily harm (i.e., to
show self-defense}, the Government may not coun-
terattack by a showing the defendant’s character.

Also, the new rule does not allow the prosecution
to counterattack the defendant’s character just
because the defendant attacks the vietim’s character
for truthfulness or untruthfulness under rule 608({b)
or by introducing the vicetim's prior convictions
under rule 609. Finally, the amendment does not
affect standards for character evidence under
Federal Rules of Evidence 412 through 415 in sexual-
conduct trials.

Rule 701: Lay Opinions

Rule 701 deals with opinion testimony by lay
witnesses. The federal courts now have added simi-
lar language to that already found in South Carolina
Rule of Evidence 701. It provides that lay opinions
may not be givenr if "based wupon scientific, techni-
cal, or other specialized knowledge within the scope
aof Rule 702." It does not affect situations where the
witness has personal knowledge of a matter and will
give opinions about it not requiring specialized
knowledge. For example, a busintess owner may still
give a lay opinion of the value or future expected
profits of his business; this is because the owner/offi-
cer is personally familiar with the business. Also, a
lay witness who has personal knowledge of and
Sfamdliarity with amphetamines may give an opinion
that certain drugs are in fact amphetamines; if the
witness goes further and tries to discuss the manu-
facturing process for such drugs, he would have to be
qualified as an expert.” These examples show that
the rule is not intended to affect the typical situa-
tions where lay opinions have been allowed, such as
the appearance of things or people, identity, the
manner of conduct, whether a person is competent,
degrees of darkness or light, size, weight, distance,
sound, "or the endless number of items that cannot
be described factually in words apart from infer-
ences.""

Rule 702: Expert Opinions

The new language in rule 702 conforms to
Daubert," Kumho Tire Co.,”? and their progeny. The
new verbiage allows the expert’s opinions to be
admitted "if (1) the testimony is based upon suffi-
cient facts or data, (2) the testimony is the product
of reliable principles and methods, and (3) the
witness hus applied the principles and methods
reliably to the facts in the case." No attempt was
made to codify the Daubert factors. Moreover, the
advisory committee notes set forth several additional
factors which might be relevant, and these should be
reviewed when preparing to oppose or argue for
admission of scientific testimony.

Rule 703: Hearsay Put Before the Jury
to Show the Bases for the Expert’s
Opinion

- Opinions of experts are admissible, as well as
matters about which they have personal knowledge.
Also, many courts have allowed experts to disclose
matters which were otherwise inadmissible in order
to show the bases for their expert opinions. The
paradigm example is the medical doctor who
discloses contents of MRI reports and medical
records from other doctors to give the jury a basis for
understanding why the doctor arrived at a particular
diagnosis. Usually the evidentiary value of this other-
wise-inadmissible information is limited and not
received as substantive evidence. However, the vari-

ous federal circuits have split on this issue. Part of !

the controversy surrounding use of the otherwise-
inadmissible evidence is that the jury might misuse

it as substantive evidence. Under the rule’s new |

language, however, "[flacts or data . . . otherwise
inadmissible shall not be disclosed to the jury by the
proponent of the opinion or inference unless the
court determines that their probative value in
assisting the jury to evaluate the expert’s opinion
substantially outweighs their prejudicial effect."™

There now is a presumption against admissibility of !

such evidence, and a balancing, test must first be
made.” In deciding upon admissibility, the court
should consider whether a limiting instruetion would
{or would not) be effective.® In fact, a party should
be entitled to a limiting instruction if the otherwise-
inadmissible evidence is introduced.

By its terms, the amended rule prevents disclosure
to a jury, and the rule makes no mention of admissi-
bility in a bench trial. It imits admissibility when the

proponent of an expert wishes to disclose otherwise- |

inadmissible information. The advisory committee
note states that in a multi-party case where one
party offers an expert whose opinions are beneficial

to other parties, each "such" party is a proponent for

purposes of the new amendment to rule 703.
However, it is rare when a party cannot find some
small part of an expert’s testimony helpful. Possibly
the committee means to designate as proponents all
"friendly" witnesses, such as two plaintiffs with
essentially identical interests or two defendants in a
civil case who have a mutual desire to minimize the
plaintitfs damages claim.

The rule does not apply when an adverse party
wishes to bring out the facts and data under rule 705.
Obviously when the information is brought out by an
adverse party in this way, the opening-the-door

doctrine often will apply; if it does, the first party !
may bring forth otherwise-inadmissible information ;

in rebuttal, regardless of whether it would have
passed muster under rule 703's balancing test in the

first instance.” When the party wishes to first bring

forth the inadmissible information to remove the
sting of an anticipated attack upon the bases of the
expert’s opinion, this may be considered when apply-
ing the balancing test in the rule.* :
Rules 803(6) and 902(11)-(12):
Business Records Exception to the
Hearsay Rule and Authentication of
Documents

These amendment are useful and will simplify trial

practice. Together they allow satisfaction of the foun-
dation for the business records exception to the ;

hearsay rule through a certification by the records
custodian or a person with knowledge. The certifica-

tion must comply with the requirement of Federal

Rules of Evidence 902(11), 902(12), or a statute
allowing certification such as 18 11.5.C. Section 3505

Continued on page 1€
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{foreign records in criminal cases).”

The certification by the custodian or person with knowledge
must set forth the elements in rule 803(6). An affidavit, decla-
ration under 28 U.S.C. Section 1746,* or comparative certifi-
cation under oath will satisfy the declaration requirement in
rule 912{11).# Written notice of an intention to introduce the
records in this manner must be given to all adverse parties. The
proponent of the business record must make the certification
and record available for inspection a sufficient time before they
are offered into evidence to allow the adverse parties a fair
opportunity to challenge them.?

Conclusion

Some of the new changes and additions in the rules will be a
great help. For example, the changes to rules §03(6) and 902
will simplify trials, especially when the records custodian or
person with knowledge lives outside the United States. On the
other hand, the change in rule 703 will limit the presentation
of evidence through its presumption of inadmissibility of other-
wise-inadmissible evidence. Bear in mind that these rule
changes do not effect the State courts. Although the amend-
ment to rule 701 brings the federal courts more closely in line
with South Carolina’s courts, citation to the other amended
federal rules in the State courts is a risky proposition. Instead,
trial lawvers in the South Carolina courts should rely upon
State common law and the South Carolina Rules of Evidence in
the trial of cases.
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Fed. R, Evid. 103(a) committee note.
Id. {emphasis added).
fd. (eiting 28 1U.6.0. Section 636{b)(1) (2000}); Fed. R. Civ. B

72(a)).

b}
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469 U.S. 38 (1984).

Fed. R. Evid. 103(a) committee note.

Fed. R, Evid, 404(a)(1) committee note.

Id. at rule 404(Db) committee note.

Id. ‘

Fed. R. of Evid, 701 committee note.

Id. (quoting Asphundh Mfs. Div. © Benton Harbor Eng’s, 57 F3d

1190, 1196 (3d Cir. 1995)).

u

Daubert v. Merrell Dow Pharmaceuticals, Ine., 509 U.S. 379

(1993).
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Kumho Tire Co. v Carmichael, 119 8. Ce. (1999).
Fed. R. Evid, 703 (emphasis added).
Id. committee note.

5 Id.

Id.

7 Id.

Id.

18 U.S5.C. Section 3505 (2000).
28 I1.5.C. Section 1746 (2000).
Fed. R. Evid. 902 committee note.
Fed. Rs. Bvid. 902(11), (12).
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