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by G. Mark Phillips

This year's Annual Meeting will feature a celebra-
tion of the SCDTAA’s thirty-fifth anniversary. We plan
to honor our Past Presidents and we ask that all of
them plan to attend,

This year’s meeting will be at the Chéiteau Elan
Winery and Resort near Atlanta. The resort features
some exceilent golfing, dining, and lodging opportuni-
ties. We anticipate that a full host of state and federal
judges will attend.

On Friday morning, November 8, there will be a
special breakfast in honor of the Past Presidents. It
will be attended by several federal judges who, later
that morning, will lead a panel discussion of Past
Presidents regarding the evolution, challenges, and
benefits of civil defense practice in South Carolina.
Also that morning, Sonny Seiler, the Savannah lawyer
who played the judge in Midnight in the Garden of
Good and Evil, will address our group. We also plan to

hear from University of Georgia trial advocacy
specialist Ron Carlson.,

On Saturday, November 9, one of our speakers will
be Lane Young of the Hawkins & Parnell firm, whose
talk on legal malpractice will comprise our ethics
hour. Also that morning, we expect to hear from Chief
Justice Toal or her designee on the State of the
Judiciary, We also plan to present DRI President Elect
Sheryl Willert. Our feature presentation on Saturday
will be a panel discussion, moderated by Phil Lader of
South Carolina (Governors.

As abways, there will be plenty of opportumtieq for
relaxation, golf, visits with colleagues and judges, and
fine dining. We plan to have a wine tasting on Friday
evening. Our banquet on Saturday evening will be
followed by a dance to the sounds of The Fabuloits Kays.

Do plan to join us for this weekend, the feature
event of the SCDTAAs vear. :

Tentative Agenda

Thursday, November 7, 2002
200 pm o 5:00 pm.
500 pm. fo 6:00 p.m,
700 pm. to 8:00 p.m.

Executive Committee
Nominating Committee
Welcome Reception
Clinner on your own

Friday, November 8, 2002
7:30am. o 815am,
815 am. to 8:30 am.

Past Presidents’ Breakfast

Welcome and Announcements
Mills Gallivan, Presicent

Trial Advacacy (or related topic)
Hon Carison, Professor—
University of Georgia

8:30am. to &30 am.

930 am. o 10:15 am. Federal Judges Pangl

Discussion with Past Presidents
1015 am, to 10:30 am. Coffes Break

1030 am. o 10:45am. Pro Bono Project -
Wills for Herces
Anthony Hayes, Esquire

1045 am, to 12:00 noon  Midnight in the Garden of Good
and Evil — The Real Case
Frank "Sonny" Sefler, Esquire

12:30 pm. Golf Toumamemt aRRe

1.30 pm. Tennis Toumament anﬁ Other
Activities

700pm 0 800 pm. Cookeil Recébﬁo’ﬂ_ 3.

Dinner orl your gwn .

Saturday, November 9, 2002 -
%00 am. 1o 8:30 am. SCOTAA Busmess Meetmg

8:30 am. to 330 am. Ethics Hour - B
Lane Young, Esquire.
Hawkins & Parnell,
Atianta, Georgia -

930am o 1075 am.  Governor’s Panel -

10:75 am. to 13:30 am. ORI President"—_: ;
Sheryl Willert, Esquire
Seattle, Washington

10:45 am, to 11:00 am. State Judiciary Address
11:00 am. to 12200 am.  Substantive Law Breakout
7:00 pm. 10 8:00 pm,
8:00 pm.io 12:00 am.

Cocklail Reception

Dinner/Dance with music Dy
"The Fantastic Kays"
(black tie optional)
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President’s Letter'

by H. Mills Gallivan

DJ's going throwgh a list of things

that yvou would never hear a
Southerner say. My personat favorite
from the list was: "Duct tape won't fix
that". I tend to agree that anything that
will hold a Winston Cup racecar
together at 200 miles per hour is pretty
handy stuff. Unfortunately, we all
know that there arc certain problems
in life that duct tape cannot fix. As
defense lawvers, we deal with these
types of problems on a daily basis. Throughout this
state, South Carolina defense trial attorneys are
applying their legal knowledge, practice skills and
trial experience to creatively solve the problems of
their clients. During this year, I have had the plea-
sure of seeing, on a first-hand basis, the high degree
of professionalism exhibited by the members of our
organization as they go about the business of resoly-
ing problems for their clients. I am convinced that
the defense trial bar in South Caroclina is unparal-
leled in its excellence.

During the last vear, the South Carclina Defense
Trial Attorneys’ Association has progressed in a
number of ways. This is due, in a large part, to the
unselfish hard work of a very talented Executive
Committee, a great Executive Director, and a
number of hardworking volunteers from our
Association. I would like to briefly recount some of
our recent activities.

Irecently heard a couple of morning

A. WILLIAM ROBERTS, JR. & ASSOCIATES —
COURT REPORTING

WHEN RELIABILITY COUNTS . . .
*  REALTIME, HOURLY, DAILY & EXPEDITED COPY
*  MULTIPARTY LITIGATION

*  NATIONWIDE REFERRAL
SERVICE

» VIDEQTAPE DEPOSITIONS

» DISCOVERY ZX & CATLINK
LITIGATICN SOFTWARE

+  CASEVIEW & LIVENOTE
REAETIME SOFTWARE

*  WORD PERFECT AND
ASCI DISKETTES

»  COMPRESSED
TRANSCRIPTS

= DEPOSITION SUITE
= REGISTERED PROFESSIONAL REPORTERS

oH W P

Professionals Serving
Professionals

Charleston ................ 843-722-8414
Columbia ................. 803-731-5224
Greenville ................ 864-234-7030
Charlofte ..............cu. 704-573-3919
WATS ........... b 1-800-743-DEPD

In July, our organization was asked to comment on
a proposed amendment to the Federal District
Court’s local rules which would prohibit court-
ordered secrecy agreemenis. Our Association,
through our Practices and Procedures Committee,
provided to Judge Joe Anderson and the other
Federal District Court Judges our thoughts and
commients on why a ban on secrecy agreements was
not in the best interest of either the court system or
the public. We are continuing to work on this issue
as Judge Joe Anderson has asked for additional
comments until September 30, 2002. 1 would further
encourage you to write to the Clerk of Court for the
District of South Carolina and provide your own
opinions on this issue. In addition, we have provided
to Chief Justice Toal a copy of our comments to
Judge Anderson. The Supreme Court is considering
proposing a similar ban.

The Trial Academy this year was a resounding
success. We provided 24 young lawyers with basic
trial skills training and ior the first time, we provided
the students with videotapes of their arguments and
trials. We continue to feel that the training of voung
defense trial attorneys is one of the most important
missions of our Association.

Our Association is revitalizing and reconstituting
its Young Lawyers Division. Under the leadership of
Richard Hinson, we had 16 young lawyers attend the
Joint Meeting in Asheville. All of these young lawyers
were first time attendees. These young lawyers are
the life-blood of our assoctation and they exhibited
incredible enthusiasm to become more involved. 1
am convinced that these young lawyers and others
like them are the "duct tape" which can be applied to
many of the challenges facing our organization.

We had an outstanding Joint Meeting in Asheville.
Your Executive Committee is continuing to work on
reshaping the attendance at this meeting. Our atten-
dance of lawyers was at a recent high. We also expe-
rienced a significant increase in attendance of
non-lawyers. We are continuing our efforts to include
risk managers, corporate counsel, self-insureds, and
out-of-state claims managers as a part of this meeting,
The Joint Meeting Committee worked very hard to
provide the membership with an outstanding
program and an extremely enjoyable meeting,

Our Pro Bono Committee continues to make
progress. At our Joint Meeting in Asheville, we had
another silent auction. This event raised §4,500.00
which will be donated to the South Carolina Bar
Foundation and designated for pro bono legal
services for children. In only its second year, the pro
bono auction more than doubled the proceeds which

Hemphill Award

Call for Nominations

1. Eligibitity
{a) The candidate must be a member of the South
Jarolina Bar and a member or former member of the
South Carolina Defense Trial Attorneys’ Association.
He or she may be in active practice, retired from
active practice or a member of the judiciary.
{(b) The current officers and members of the
SCDTAA Executive Commitiee at the time the award
is made are not eligible.

Criteria/Basis for Selection

(a) The award should be based upon distinguished
and meritorious service to the legal profession and/or
the public, and to one who has been instrumental in
developing, implementing and carrying through the
objectives of the SCUTAA. The candidate should also
be one who is or has been an active, contributing
member of the Association.

{b) The distinguished service for which the candi-
date is considered mayv consist either of particular
conduct or service over a period of time.

{c) The candidate may be honored for recent
conduct or for service in the past.

Procedure

(a) Nominations for the award should be made by
letter, with any supporting documentation and expla-
nations attached. A nomination should include the
name and address of the individual, a deseription of
his or her activities in the Association, the profession
and the community and the reasons why the nomi-
nee is being put forward.

(b) The Hemphill Award Committee shall screen
the nominees and submit its recommendation to the

W

) T —

Executive Committee of the Association. “The
Iemphill Award Committee shall be comprised of :
the five (5) officers of the Association, and chaired by

the immediate Past President.”

(¢) The Hemphill Award shall be made in the sole !
discretion of the Executive Committee, when that |
Clommittee deems an award appropriate, but not

more frequently than annually.
Please submit nominations by October 18, 2002
Contact Aimee at SCGDTAA Headquarters

(800) 445-8629 - Fax (803} 765-0860
aimee@jee.com

Our Annual Meeting Committee has in place an all- |
star program for our November meeting at the i
Chateau Klan. As you can see from the meeting
report in this issue, we have nationally recognized
speakers on very timely topics. The Chateau Elan ;
promises to be a superb venue for our meeting. We |
anticipate a great turnout for this meeting and T hope !
to see vou at Chéteau Elan. Come join us in cele- !
brating the 35th anniversary of our association and }

President’s Message
Cont, from page 4

we will be donating to fund pro bono legal activities.
Ie addition, the Executive Committee is studying for
adoption, a new pro bono program which we are
hoping to have it in place by the end of the year.

In my initial President’s letter, I stated that we
would have our new website up and running by the
end of the year. While it looks close, it would appear
that the new website will be functional before the
Annual Meeting this vear. The Executive Committee
has approved the transfer of our website to Westlaw.
Westlaw is moving forward with the redesign our
wehsite, We anticipate that it will be more user
friendly in its new form. We also feel that this will
benefit the Substantive Law Committees in their
work, as they will have access to list serves which will
be very helpful in dealing with the day-to-day prac-
tice problems faced by our members.

The Defense Line is now working in conjunction
with our Substantive Law Committees. In the future,
the substantive articles and orders in each issue will
be provided on a specific topic by one of our
Substantive Law Committees. This will assure that
The Defense Line is providing cutting-edge articles to
our members.

honoring all of our past presidents.

Finally, I would like to thank the members of the !
SCDTAA for allowing me to serve as President this |
vear. 1 specifically want to thank the hardworking
members of the Executive Committee and Aimee !
Hiers, our Executive Director. It has been a pleasure |
to work with such talented people. I am excited
about the future of the Association. I believe that it
will continue to be a very viable and vital organiza-
tion in the coming years. If you have not been ;
involyed in our organization, I would encourage you |
to become more involved. I am confident that our !
incoming President, Steve Darling, and our Executive }

sommittee will continue to lead the South Carolina |

Defense Trial Attorneys’ Association to new heights.

Oh veah, has anyone seen that roll of duct tape |
had in my briefcase when I took this job last }

November?
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DowN FRoM THE MOUNTAIN

Recap oF THE SCDTAA anp CMASC
2002 JoINT MEETING

by Jeffrey D. Ezell

I kidding aside, the 2002 Joint Meeting was
another in what is fast becoming a long line
of sitceess stories for the Association. With
110 lawyers, 32 claims managers, 6 Workers
(lompensation Commissioners, and innumerable
(and immeasurably patient} spousecs and significant
others in attendance, we climbed the mountains to
Asheville poised to commiserate, educate, and relax
— all within the space of three action packed days.
Thanks in large part to the work of Phil Kilgore
(the aforementioned beard notwithstanding) and
John T. Lay, the core program was filled with enter-
taining and informative speakers. Actual attendance
at the (eneral Sessions was at an all time high, and
1 think every attendee gained valuable knowledge to
take hack "down the mountain".

For the first year, we invited all seven of the South
Carolina Workers” Compensation Commissioners,
and six of them were able to attend. Three of the
attendees were recent appointees, and the opportu-
nity to mix and mingle with the newest
Commissioners, as well as the veterans, allowed
workers’ compensation practitioners like yours truly
a chance that we have not enjoyed in a number of
vears. The presence of the Commissioners also
helped boost attendance among the workers’
compensation section of the Association, and, hope-
fully, will continue to do so in the future.

Other jtems of note include the overwhelming
success of the silent auction. Thanks to all of you
who helped collect or donate items for auction, and
thanks even more to those of you who got out your

B

i

checkbooks and made purchases. The auction took
in over #4000 that the Association will put towards
the South Carclina Bar Foundation Pro Bono
program - which has been of benefit to the
Association, and the public at large, for several years
now.

So what clse can you say to wrap up a meeting like
this ¥ I know that I truly enjoyed working on this
vear’s meeting, but John T. Lay and Phil Kilgore
deserve the lion's share of the credit — at least as far
as the Association’s role goes. Each of them did
veomen's jobs in tracking me down for conference calls
as my glamorous practice took me along the scenie
two-lane roads of rural South Carolina, where cell
phone service often gets pretty sketchy (sorry, gays — 1
promise | wasn't hanging up on you, it’s just that Iva,
South Carolina s not a "hub" of cell phone towers).

Finally, and as usual, the true "brains" and "brawn"
behind the success of the meeting — and therefore
the person who deserves the biggest "thanks" — is
Aimee [tiers. She tolerated numerous vague (and

sometimes conflicting) sets of directions from three
lawyers who are all too busy for their cwn good, and
always did so with a smile. (At least I assumed she
was smiling - I mean she sounded like she was smil-
ing, but we were on the phone, so the possibility !
certainly exists that there may have been some silent
"sign language" involved — but I suspect John T. and !
Phil would agree that we probably deserved it).
Aimee worked tirelessly and earnestly, both before,
during, and after the meeting. (She’s probably the
first person in the history of the Grove Park "Spa' to
actually encourage a massage therapist to "hurry up"
because she had things to do).

So, having now rambled much longer than anyone
probably cared for me to, let me simply say that [
hope each of you that attended the meeting found it
worthwhile and rewarding. If so, please encourage
others to attend next vear. This meeting is only as
good as those that participate, and to those that
participated this year — the Co-Chairs say "thanks",
because you truly made our efforts worthwhile.




Member Profile:
Dewey Oxner

by John A. Massalon

Oxner in this issue. Dewey served as the

president of the South Carolina Defense
Trial Attorneys’ Association from 1973 to 1974,
Taking over the presidency in the fifth year of the
Association’s existence, he was instrumental in shap-
i ing the organization as we know it today. He was the
i recipient of the Robert W. ITemphill Award in 1993
i for his many contributions to the Association.
! Dewey graduated from Washington & Lee
i University in 1956, and enrolled in law school at the
i University of South Carolina in the fall of that year.
i After receiving his LLE in 1939, Dewey was admitted
i to the South Carolina Bar, and he was hired as an
i associate with Haynsworth, Perry, Bryant, Marion, &
i Johnstone in Greenville. Since then his firm has
! experienced many changes. Notable was the merger
! with the Charleston firm of McKay & Guerard to
i form Haynsworth, Marion, McKay & Guerard.
Dewey served as the Chief Executive Officer of the

The Defense Line is pleased to feature Dewey

newly created firm from 1995 to 1998. More recently
his firm merged with Sinkler & Boyd to form
Haynsworth Sinkler Boyd, PA with offices in
Greenville, Columbia, Charleston and Florence.
Throughout those changes, Dewey has been a
constant source of integrity, stability and profession-
alism for the members of his firm and its clients.

His practice concentrates on cases involving
complex issues such as medical device and pharma-
ceutical products liability. However, Dewey is best
known for his work defending professional liahility
suits, especially those invoiving physicians and
hospitals. ITaynsworth Sinkler Boyd serves as general
counsel for the Greenville Hospital System which is
South Carolina’s largest healthcare system. As part
of that representation, Dewey handles the defense of
litigation involving patient care issues, medical staff
issues, and contested administrative matters.

Dewey does not limit his professional activities to
the SCDTAA. He served on the Board of Governors of
the South Carolina Bar from 1995 to 2000, and as
president from 2000 to 2001. Dewey is also an active
member of the Defense Research Institute, for which
he has served as both Secretary and Treasurer. He
served as president of the Greenville County Bar
Association in 1985. He is also a member of the
International Association of Defense Counsel, the
Federation of Insurance Counsel, the American
Board of Trial Advocates, the American College of
Trial Lawyers, and the Judicial Conference for the
Fourth Circuit.

The expanded scope of discovery has been the
most significant change in the practice of law since
Dewey was admitted to the bar. Currently he spends
most of time preparing written discovery requests
and responses, preparing for depositions, and
performing research about the expert witnesses
hired by his adversaries. Dewey regularly meets with
colleagues over breakfast to discuss defense strate-
gies and effective ways to address expert witnesses
during discovery. He feels that the Association offers
similarly valuable opportunities to exchange ideas
during the Joint Meeting cach July and the Annual
Meeting every November. Additionally, Dewey sees
the annual Trial Academy as a good innovation and
an invaluable resource to the Association’s newer
members. The current leadership of the Association
appreciates Dewey’s kind words and are proud to
have the opportunity to build on his legacy.

Discovery for Defense Lawyers

E. Warren Moise
Grimball and Cabaniss, L.L.C.

ery in civil cases. Discovery plays a tremen-

dous part in which party prevails in the
litigation, whether the case is tried or settled. Rather
than writing about generalized discovery that might
be applicable to any case, this column will concen-
trate upon discovery for defendants. As much as
possible, it will focus upon helping young defense
lawyers, although it might be of some help to the
crusty trial veterans also. { would appreciate e-mails
with comments, tips, and suggestions at ewm@
grimecab.com.

Driving the Case Through Discovery:
Strategy and Some Guidelines

There are written and unwritten rules. 1 still
remember some of the heated disputes that arose
during my first depositions, primarily because [
didn’t know the unwritten rules. Maybe this column
can help you avoid some of those disputes.
Remember that the discovery techniques and prac-
tices described here are my own. To every rule is an
exception, and I do not follow these rules in every
case. Be adaptable. Also, remember to keep in mind
that opinions differ about the issues discussed below,
including those of some attorneys in my law firm.
Excellent trial attornevs may conduct discovery
exactly opposite to the ways suggested in these rules.
In all cases, follow the instructions of the lawyer at
your firm supervising you.

Rule 1: Order of Discovery: Lock & Load

In the United States courts, certain disclosures
must be made immediately. Once this is done,
however, the Federal and South Carolina Rules of
Civil Procedure provide that discovery may be done
in any order, and that use of one discovery procedure
does not mean that another cannot be used. Thus, a
deposition can be talen before interrogatories are
sent, and vice versa. I reconunend that the following
order be followed once the initial disclosures are
made:

First, send written discovery (interrogatories and
requests for production). This includes supplemental
interrogatories asking about the specifics of the
transaction, such as questions ahout the alleged
defects in a product, injuries claimed, prior similar
physical problems, conversations, and the like. Once
they are answered, the witness is locked down on

This is the first of a series of articles on discov-

most of the important facts and vou are loaded with

information. At trial when the plaintiff attempts to |
avoid an untruth claiming she made a slip of the
tongue in the deposition, you can impeach her again i
by showing that her written discovery answers i
{which were done on a separate day) were consistent |
with the deposition testimony. I virtually never
depose the plaintiff until T have the written answers |

to discovery.

Next, depose the plaintiff. There is disagreement
about whether the plaintiff’s records should be i

subpoenaed before or after the plaintiffs deposition.
Only after ' the deposition do I subpoena records,

unless there are special reasons to do it earlier, such |

as time constraints.

Third, notice the fact witnesses’ and expert !
witnesses’ ? depositions, unless the fact witnesses’ :
depositions were-done on the same day as the plain- |

tiff's deposition.

Finally, when there is a loss-of-consortium suit by |
the plaintiffs spouse, or if the spouse will testify at i
trial, save the spouse’s deposition until shortly before
trial. This allows you to present follow-up questions to
someone very close to the plaintiff. Thus you may do
wrap-up discovery with any special questions® you i

need answered and get testimony for impeachment.

Rule 2: Setting Up Depositions

It is common courtesy to have a paralegal or secre- |
tary set up depositions at a time convenient to other |

lawyers and to doctors, Don't just notice depositions

without checking first to see if the time is conve- |
nient, unless an emergency is involved. Always try to

set up depositions of students after school hours.

Rule 3: Who May Attend a Deposition?

As a general rule, the public has the right to atiend
a trial and access to the court file. Not so for a depo-
sition. The United States Supreme Court stated in i
Seattle Times Co. v. Rhinehart * that "pretrial depo- |

sitions are not public components of a civil trial.

Such proceedings were not open to the public at
common law and, in general, they are conducted in |
private as a matter of modern practice. Much of the |
information that surfaces during pretrial discovery
may be unrelated, or only tangentially related, to the

underlying cause of action." ®

This does not mean the transcript is confidential,
only that unless there is some special reason® for ;
others to be at the deposition, they probably have no

Continued on page 10
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Discovery for:
Defense Lawyers

continucd from page 9

10

“right” to be in the room. This would inclade friends,
spouses, "moral supporters,” and the like. If the
person who wants to attend is a witness (i.e., a poten-
tial deponent), however, he is not automatically
excluded by the parties’ request, and if the lawyers
cannot reach an agreement about the matter, a court
order might be sought to deal with the problem.’
The best practice is that, if you have someone you

would like to attend the deposition, call the other-

lawyer and ensure there is no objection. It is gener-
ally understood that potential witnesses should be
excluded from depositions. If there is disagreement
about whom should attend, then vou may apply to
the court for an order.

An adjuster may or may not be entitled to attend a
deposition in a case where she is neither a witness
nor a party representative (although [ have never
had anyone object to this). Because an adjuster’s
firsthand view of the plaintiff might speed settle-
ment, conumon sense shows that the adjuster should
be allowed to attend, however.

If there is a real potential for physical danger, such
as unreasonably hard feelings between the parties
(or a party and a lawyer}, I recommend that whether
by agreement or court order, a law enforcement offi-
cer be present at the deposition,

Rule 4. Subpoenaing People and Records

Assume that many doctors will not send vou the
"complete" file when you subpoena them. Check the
documents vou receive to confirm that the doctor’s
staff did not send you just those documents that they
"think you want."

If you send a lawyer a subpoena for his file from
another case, use common courtesy and call first.
Make it clear that you want nothing privileged, and if
he declines to turn over the file without a motion,
remember that he is probably just afraid of getting
sued if he produces something improperly. A call
generally is not required for most medical doctors,
hired-gun expert witnesses, or others who regularly
receive subpoenas.

Be careful when sending South Carolina state
subpoenas to other jurisdictions. The procedures for
domesticating them in other states vary. Moreover,
ethical problems may arise from sending non-domes-
ticated South Carolina state subpoenas to another
jurisdiction.

Rule 5. Err in Favor of Full Disclosure in
Answering Discovery Requests

Even if you can’t argue it at trial, remember the
golden rule, and answer discovery requests as you
would like them answered for you. Also, I put plain-
tiffs’ recorded statements (or transcripts) in a special
category. If [ have a recorded statement of the plain-
tiff in my file, I always send the plaintiffs lawyer a
copy - even if no written discovery has been sent to
me, or if the deadline for answering the requests for
production has not yet run.

If vou have answered discovery in common pleas

court and the case is transferred to magistrate’s

court, err in favor of continuing to update the discov-
ery, or otherwise confirm with the other lawyer that
you will no longer update discovery answers.

Rule 6. Routine Motions for Costs in Connection

With a Discovery Motion

1 have one rule about this: I don’t. Not unless the
other party has been extraordinarily improper or
when specifically directed to do so by my client.®
Even then, I put on the record that the motion for
costs is against the adverse party, not its lawyer.
Even werse, never make a motion for costs against
the other lawyer, no matter how much yvou want to,
unless directed to do so by your client or the lawver’s
conduct is so egregious that it is virtually grounds for
disbarment: you might think that you're being a
hard-driving litigator, but vou're really just a jerk.
Judges routinely deny these motions, and all vou
have in your pocket is a rain check for payback. As a
general rule, your chient will be better served by your
cooperation with the adverse lawyer, even if he is a
worm, than fighting with him. In the future, when
the client has a problem and needs a favor from the
plaintiff's lawyer, the goodwill vou have created may
save it tens of thousands of dollars over the 825 or so
it may have received in costs.

Rule 7. Discovery Versus Evidence

Just because documents are produced in response
to a request for production does not mean they are
admissible, non-hearsay, or even authentic. If you
want authentic copies of documents, you must style
your reguests to produce to ask for truthful and
accurate copies of the documents, or do so by way of
requests for admission.

Do an evidence check about one or two months
before trial to make sure that you can use discovery
to solve any remaining evidence problems. Pay
particular attention to whether you can show all
elements of rule 803(6), the business records excep-
tion to the hearsay rule.

Rule 8. Stipulate, Stipulate, Stipulate

Many discovery and evidence problems can be
solved with a simple stipulation. Make the effort and
use a little creativity. Many times, if you have biting
impeachment evidence in the records (e.g., harmful
admissions in the patient medical histories, incon-
sistent statements in experts’ letters, ete. ), you might
stipulate with the plaintiffs lawver for purposes of
trial that you waive the hearsay rule for documents
produced during discovery (reserving any other objec-
tions).” This allows the plaintiff to avoid the expense of
calling experts and you the benefit of impeachment. It
is my experience that the defendant comes out better
in this scenario because: (1) the impact of reading a
medical report (as opposed to the testimony of a live
witness) is minimal, but {2) impeachment material in
the records can be very effective.

Rule 9. Use Common Courtesy and Don’t Assume
the Other Lawver Is a Common Cur

I recall an occasion when 1 had my paralegal call a
voung defense lawyer and ask to fax a complaint in a
case pending in another county (several hours
away), related to the one I am defending. He first
asked why 1 wanted it, informed her that it "was a
matter of public record," and then said he'd "check
with his client, but . . . ." He never sent it. ¥ got it from
the plaintiff’s lawyer two weeks later.

When you are a new lawyer, your caseload will be
light and you naturally can devote more time to each
file. As your career progresses, your caseload may
become overwhelming. Judge Hicks Harwell some-
times speaks in hig courtroom of the need for conr-
tesy among lawyers, and 1 wish more lawyers could
hear him talk,

For example, just because an adverse lawyer does
not answer your discovery requests on the 30th day
does not mean she is a common cur. Remember that
we do not live in a perfect world. She might be in the
middie of a trial or otherwise overwhelmed, Give her
a call and try to spur her on, Of course, you also will
come into contact with some lawvers who simply are
slack and will never answer discovery until the day
of a motion hearing. For these special characters, it
is fair to send them a letter on the 30th day with a
motion respectfully asking that if they do not
respond in a week, you will file the motion.

Other problems will arise. When a lawyer requests
that a deposition be rescheduled or for additional
time to answer discovery, do so gracefully.

On more than one oceasion, every lawyer will
arrive at a deposition, only to learn that it was
cancelled without notice. Take it in stride. I was once
in a case where a lawyer flew to Tampa, spent the
night in a hotel, and appeared at the site of the depo-
sition the next morning, only to learn that inadver-
tently he had not been given notice of the
cancellation. e was gracious about it. If he can be
torgiving about that fiasco, certainly you can be too.
However, a telephone call confirming all cut of town
depositions should be done before getting in the car
to leave your office.

Rule 10, Requests to Admit

One of the most abused discovery devices are
responses to requests to admit. Many lawyers simply
deny the requests to admit when they ask for admis-
sions harmful to their case. This is an ethical viola-
tion, not to mention creating needless cost and work
for all involved. But there is some Old Testament
justice to this, and experienced trial lawyers know
better. The plaintiff’s refusal to admit things that vou
know vou can prove will allow for extremely effective
impeachment at trial. The plaintiff may be cross-
examined about the denials, or you may publish
them during your case as party admissions.

Rule 11. Don’t Embarrass the Other Lawyer in
Front of the Judge or Her Client

In most seenarios, you should use great discretion

about disclosing ofthand comments made to you by

the other lawyer. Much joking goes on during discov-

ery. A lawyer might say, "l don’t believe my own
client," "My case is a dog," "l know the judge will deny
my motion,"or things of this sort. The possibilities
are endless. In most cases, it’s bad form to embarrass
the other attorney with his offhand comments in
open court or during pretrial hearings.

Be especially careful about embarrassing the other
lawyer in front of her client too. This does not apply
to legal matters that you naturally must put on the
record, such as objecting because of a failure to give
notice of a matter or putting on the record that your
adversary did not answer discovery requests despite
numerous letters. In many cases, the chips must fall
where they may in court, and you have no choice.
But if it can be avoided and there is no prejudice to
vour client, don’t point out the other attorney’s
errors in front of the client unless necessary.

In the Newt Issue: Taking a Plaintiffs Deposition
tn a Personal-Injury Case

Footnotes

1 With most standard discovery requests, vou usnally
will have a duty to supply, before the deposition, copies of
documents received pursuant to subpoenas. By subpoe-
naing the plaintiff’s records and providing them to her
before the deposition, you are merely helping her to
prepare for the deposition. Adjusters sometimes do not
understand this principle and ask you to subpoena the
records immediately. Explain to the adjuster the problems
with this approach.

Let me note that some experienced and excellent attor-
neys believe that subpoenas should be sent out before the
plaintiffs deposition; this is because they prefer to have the
benefit of the information in the records for use at the
plaintiff's deposition. You will not find my Rule 1 in the Ten ;
Commandments, so take the approach vou think best for |
vour client.

2 I offer the foliowing comment from E. Scott Moise,
Esq., who is not always correct, but is in this case:

[Allways depose the plaintiff's experts last unless

you know they don't have a viable theory and you

want to go ahead and file a motion for summary judg-

ment. If you depose them too carly, they ALWAYS

say something like "my opinions may change if 1 get

more information later." If you depose them late

enough in the case, they can't use that. Also, depos-

ing experts is expensive. If the case is going to settle,

you might save your client a ton of money by trying

to settle before those depositions.

3 There are many questions that arise during discovery
after the plaintiff's deposition but which only the plaintiff :
or her spouse likely will be able to answer. Delaying on the
spouse’s deposition will give vou one last chance to get this
information.

4 467 1.S. 20 (1984).

3Id. 467 U8, at 33.

6 If the deponent suffered from a physical or emotional
condition such that he might need assistance (and the
attending person were not a potential witness), or were a
young child, these might be good reasons for allowing the
non-party to attend.

7 Fed. R. Civ. P. 30 (C) advisory commitiee note.

8 In some cases, it is perfectly proper to make a costs
motion for extraordinary expenses that could have been
avoided. There is nothing improper about a motion for your !
client’s mileage costs, if he were required to drive to South

Jarolina for a deposition from another state and the plain-
tiff’s lawyer would not agree to delay it, do it. by telephone,
etc. These are not acrimonious matters, just business ones.

9 As a general rule, 1 only stipulate that the documents

may be read to the jury, not admitted.
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